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wanted to prove the defendant’s penchant for hiding assets. 
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; ¢ “| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice 
of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
help me God.” 
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Dignity in Law 


he Florida Bar’s Dignity 

in Law public awareness 

program is off to a note- 

worthy start. Lawyers 
and lay people come up to me in the 
courthouse, in elevators, in restau- 
rants, and in airports commending 
our Board of Governors and thou- 
sands of Florida lawyers for under- 
taking this historic program in 
which we are speaking openly and 
plainly to all Floridians of the great- 
ness of our profession. 

Key Activities: The Dignity in Law 
program started in June 2002 with 
notification to our members. Key 
activities have included the follow- 
ing: 

1) A media audit/analysis to set 
a benchmark to measure the 
program’s success; 

2) A targeted media outreach 
campaign; 

3) Creation of an enhanced bilin- 
gual Online Media Center 
(www.flabar.org-dignityinlaw); 

4) Creation of an expert commen- 
tary list offering legal experts to 
speak to the media statewide; 

5) Editorial board meetings con- 
ducted throughout the state; 

6) Placement of letters to editors 
and op-ed pieces in major newspa- 
pers statewide; 

7) Speeches to voluntary bar as- 
sociations and dissimination of a 
newsletter throughout the state; 

8) Good stories outreach to news- 
papers statewide through positive 
lawyer and judicial stories; 

9) Consumer promotions includ- 
ing on-field promotions at the Uni- 
versity of Florida/University of Mi- 
ami football game, the University 
of Miami/Florida State University 
football game, and the Bethune- 
Cookman/Florida A&M University 
football game telling the public of 


the Dignity in Law program; 

10) Ongoing consumer-oriented 
press releases including first con- 
sumer poll; 

11) Ongoing member communica- 
tions in The Florida Bar News and 
through electronic mail delivery; and 

12) A search for other partners 
including voluntary bar associations 
and corporate sponsors to spread 
the message of Dignity in Law. 

I am pleased to report that news- 
papers throughout the state have 
received this program warmly. News- 
paper editorials, op-ed pieces, and 
letters to the editor advancing our 
message of pride in our profession 
have been published. Local television 
news stories and morning radio in- 
terviews have been conducted in 
which we emphasize our pride in our 
profession, harmful misperceptions 
that distort the image of attorneys, 
and the fact that our legal system is 
open to all Floridians. 

The Numbers: The Florida Bar is 
on target to reach our stated goals 
for the year. We have accomplished 
significant results in receiving posi- 
tive press about judicial- and law- 
yer-related stories. Our Florida Bar 
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Report Card 


public information staff and private 
consultants measure all news cov- 
erage statewide on a daily basis and 
rate all legal news stories negative, 
neutral, or positive. Since the June 
1, 2002 benchmark was set, overall 
positive coverage of our profession 
has increased from seven percent to 
18 percent. Media impressions of 
editorial placements and op-ed 
pieces published throughout the 
state indicate a significant increase 
in the number of Floridians who 
have read positive stories about our 
profession. 

As I travel the state, lawyers and 
judges consistently advise me that 
The Florida Bar has taken the bold 
step of advocating to all Floridians 
that Florida lawyers and judges 
work hard every single day for our 
clients, in our courtrooms, and in our 
communities. Florida lawyers and 
judges tell me that they have seen a 
noticeable increase in favorable 
news stories published in local news- 
papers, and the word in courthouses 
around the state is that this is just 
the beginning. 

The Media: We are reaching the 
media that we targeted to deliver 
our key messages. The first quarter 
goal to focus on major-market dai- 
lies and broadcast consumer outlets 
has been achieved. In the first quar- 
ter 84 percent of Dignity in Law cov- 
erage was in major markets 
throughout the state. We also 
reached our goal of smaller market 
weeklies and community-oriented 
publications by consistently pub- 
lishing positive stories throughout 
the state in smaller markets. 
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GOVERNMENTAL LORT 
LIABILITY FLORIDA 


Tangled Web 


by William N. Drake, Jr., and Thomas A. Bustin 


n Commercial Carrier Corporation v. Indian River 

County, 371 So. 2d 1010 (1979), the Florida Supreme 

Court sought to define the scope of the waiver of 

governmental tort immunity contemplated by FS. 
§768.28, but that decision failed to provide a clear frame- 
work within which to analyze and identify governmen- 
tal conduct that remains entitled to protection from tort 
liability. Driven largely by competing ideologies on the 
court, the body of government tort law that has devel- 
oped since Commercial Carrier has become a tangled web 
of incomprehensible and inconsistent principles, excep- 
tions, and exceptions to the exceptions. 

This article will examine the reasons governmental 
immunity law in Florida has become so confused and 
will compare and contrast Florida law to that in the ju- 
risdictions from which Florida derived its implied dis- 
cretionary-function immunity and to federal law constru- 
ing the Federal Tort Claims Act (FTCA), the model for 
the Florida waiver of immunity statute. The article will 
trace the development of governmental immunity from 
the Commercial Carrier decision to the present and dem- 
onstrate that whether Florida government enjoys legal 
protection from tort liability has been largely dependent 
upon which ideology has dominated the Florida Supreme 
Court. Lastly, conclusions will be drawn about what 
should be done to clarify the status of governmental pro- 
tection from tort liability in Florida. 


Common Law Government Immunity 

The state and its subdivisions enjoyed absolute im- 
munity from tort liability prior to the enactment of the 
waiver of immunity statute in 1973.! However, munici- 
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palities had only limited tort immunities or exceptions 
to liability that were the subject of a well-developed body 
of law at the time §768.28 went into effect. The courts 
developed an analysis distinguishing between “govern- 
mental” and “proprietary” functions of municipal gov- 
ernment, applying tort immunity only as to the former 
unless there was some special relationship between the 
government employee or agent and the injured party.’ 
This became known as the “Modlin doctrine.” 


Waiver of Government Immunity 
and the Commercial Carrier Decision 

Among the interesting ironies of Commercial Car- 
rier is that several counties and the state, rather than 
municipalities, were claiming protection from liabil- 
ity based on the argument that they were entitled to 
the immunity applied to municipal corporations in- 
volved in governmental functions prior to the enact- 
ment of §768.28.‘ As defendants in the trial court, the 
governments successfully moved to dismiss the negli- 
gence claims against them for failing to maintain cer- 
tain traffic control measures allegedly resulting in traf- 
fic accidents.° The motions argued that the 
governments were entitled to immunity under the 
Modlin doctrine because that immunity survived the 
passage of the waiver statute. 

In rejecting the argument, the Florida Supreme 
Court found that the Modlin doctrine did not survive 
the enactment of §768.28 because “[p]redicating liabil- 
ity upon the ‘governmental-proprietary’ and ‘special 
duty-general duty’ analyses has drawn severe criticism 
from numerous courts and commentators. Conse- 
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quently, we cannot attribute to the 
legislature the intent to have codi- 
fied the rules of municipal sover- 
eign immunity through the enact- 
ment of section 768.28, Florida 
Statutes (1975).”° 

However, the court announced 
that despite the absence of an ex- 
press discretionary-function excep- 
tion as in the FTCA, separation of 
powers demanded that “certain ar- 
eas of governmental conduct remain 
immune from scrutiny by judge or 
jury as to the wisdom of that con- 
duct.”’ The court found examples of 
such implied discretionary-function 
immunity predicated upon the con- 
cept of separation of powers in New 
York and Washington state. Wash- 
ington law provided a “preliminary 
test” which the Commercial Carrier 
court “commend[ed]” to use by the 
lower courts in Florida seeking to 
identify discretionary functions of 
government.® 

The Commercial Carrier court 
also adopted the analysis of a Cali- 
fornia case, Johnson v. State, 447 
P.2d 352 (1968), which involved be- 
ing “sensitive” to whether the act, 
omission or decision involved discre- 
tion, but eschewing consideration of 
the actual meaning (“semantics”) or 
definition of the word “discretion.” 
Thus, the Commercial Carrier court 
began its analysis by asking itself a 
series of questions about the chal- 
lenged governmental “act, omission 
or decision” while being “sensitive” 
to whether the act, omission or de- 
cision involved “discretion.”'° This 
unusual approach was to be under- 
taken on a “case-by-case basis” with 
the courts analyzing whether the 
peculiar facts before them called for 
application of tort immunity in or- 
der to preserve the notion of sepa- 
ration of powers." 

Justice Overton, joined by Jus- 
tice Boyd, dissented, complaining 
that the express language of 
§768.28 was contrary to the major- 
ity opinion because the statute 
provides that the government is to 
be liable “under circumstances in 
which the state or such agency or 
subdivision, if a private person, 
would be liable” and that private 
persons do not engage in uniquely 


governmental activities such as 
traffic signal and sign mainte- 
nance—the activity challenged in 
Commercial Carrier.’* He also 
criticized the majority’s reliance 
on seemingly conflicting federal 
opinions as authority for its analy- 
sis distinguishing between opera- 
tional and planning-level func- 
tions, the latter of which were 
immune.” 

A line of federal cases not consid- 
ered in Commercial Carrier support 
the conclusion that the language of 
the waiver statute may insulate the 
government from liability, but not 
because the conduct is uniquely gov- 
ernmental.'* In the federal cases, 
the language of the FTCA “in the 
same manner and to the same ex- 
tent as a private individual under 
like circumstances” is construed to 
impose a requirement that for the 
claim to be cognizable “a private 
person would be responsible for 
similar negligence under the laws 
of the state where the acts oc- 
curred.” If there would be no such 
responsibility of a private person for 
similar negligence, the government 
could not be held liable.'® Thus, the 
initial issue for the federal courts 
confronted with a tort claim against 
the federal government is not 
whether the conduct was “uniquely 
governmental,” but whether there is 
a cause of action against the govern- 
ment “comparable” to a cause of ac- 
tion against a private citizen recog- 
nized in the jurisdiction where the 
tort occurred, i.e., whether there is 
a “private analog” under state law." 
This inquiry, which is crucial to 
cognizability of a claim under the 
FTCA, has been ignored in Florida. 
However, the “private analog” analy- 
sis has been applied by at least one 
other state supreme court with 
statutory language, which like 
Florida’s statute, is modeled after 
the FTCA."® 

The nebulous new implied discre- 
tionary-function immunity, which 
the majority in Commercial Carrier 
admitted would be difficult to ap- 
ply, began to quickly transmogrify 
itself to the particular ideological 
bent of a Florida Supreme Court, 
which changed with successive, 


10 THE FLORIDA BAR JOURNAL/FEBRUARY 2003 


shifting new majorities. Within two 
years of the Commercial Carrier de- 
cision, the author of that opinion 
would find himself dissenting and 
criticizing governmental tort im- 
munity as “an enigma shrouded in 
mystery” in Cauley v. City of Jack- 
sonville, 403 So. 2d 379, 387 (Fla. 
1981). The transformation of the 
law of governmental immunity has 
continued to this day as the Florida 
Supreme Court has changed in 
composition, modified prior hold- 
ings, and spun ever more fine dis- 
tinctions and exceptions into the 
tangled web of this law. 


Evolution of Government 
Immunity After Commercial 
Carrier—Spinning the Web 

With the departure of Justice 
Hatchett from the Florida Supreme 
Court and the addition of Justice 
MacDonald, a new majority 
emerged and ideological division 
evinced itself in Cauley v. City of 
Jacksonville, 403 So. 2d 379 (Fla. 
1981), in which Justice Overton 
authored the opinion upholding the 
cap on government tort liability 
under §768.28(5) against constitu- 
tional challenge and applying it to 
a judgment against the city. Justice 
Sundberg, who had led the majority 
in the Commercial Carrier opinion, 
became a dissenter, joined by Jus- 
tice Atkins. In Cauley they argued 
that the same waiver statute, which 
was determined to abrogate the mu- 
nicipal immunity invoked by the 
county and state in Commercial 
Carrier, did not apply to municipali- 
ties at all.'® 

The year after Cauley, in a group 
of immunity cases which have be- 
come known as the “Neilson trilogy,” 
authored by Justice Overton, the 
court held that, in general, govern- 
ment would not be liable for defects 
inherent in the overall design of a 
public improvement, such as a pub- 
lic road system, unless the entity, by 
the design, created a known danger- 
ous condition which was not appar- 
ent to one who may be injured.”° 
Despite the exception for “known 
dangerous conditions,” the decisions 
could be generally regarded as fa- 
vorable to government.”! 
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Although Florida’s appellate courts did not 
employ the term “public duty doctrine” until 
Seguine v. City of Miami, the roots of the 
doctrine have a long history in Florida 
municipal corporations law. 


The majority opinion in Neilson 
relegated the “preliminary test” 
from Commercial Carrier to footnote 
status, and the “sensitivity” analy- 
sis of Johnson, with its eschewal of 
semantics, was not mentioned. Jus- 
tice Sundberg, again dissenting, la- 
mented: “[T]he irreconcilable results 
among the several district courts of 
appeal are not harmonized, but 
rather the confusion is compounded. 
The enigma is now shrouded in 
mystery.”” 

The majority in Neilson contin- 
ued to represent the prevailing 
view in the early 1980s in a series 
of cases which generally found gov- 
ernmental immunity while focus- 
ing on tort concepts such as open 
and obvious dangers and duties.” 
In Harrison v. Escambia County 
School Board, 434 So.2d 316 n.5 
(Fla. 1983), although discussing 
governmental discretionary-func- 
tion immunity for the determina- 
tion of where to locate school bus 
stops, there was a suggestion that 
a duty of care may be lacking as to 
this type of government activity. 

The focus on absence of duty be- 
came more significant in the case of 
Trianon Park Condominium Asso- 
ciation v. City of Hialeah, 468 So. 2d 
912 (Fla. 1985), where the court 
radically modified its analysis of 
governmental tort liability issues. In 
an effort to give the lower courts 
something more to work with than 
broad, vague questions and a case- 
by-case “sensitivity” analysis, the 
court divided the universe of govern- 
mental functions into four catego- 
ries. The existence or nonexistence 
of a duty of care was dependent upon 
the category into which the function 
fit. The categories were (I) legisla- 


tive, permitting, licensing, and ex- 
ecutive officer functions for which no 
common law or statutory duty ex- 
isted; (II) enforcement of the laws 
and protection of the public safety 
for which generally no duty of care 
existed; (III) capital improvement 
and property control functions for 
which the duty is the same as a pri- 
vate individual; and (IV) providing 
professional, educational, and gen- 
eral services for which there is a 
duty of care.” The specific activity 
involved in Trianon, building in- 
spection to enforce compliance with 
the building code, was found to be 
protected from liability as a category 
II function. 

Although Florida’s appellate 
courts did not employ the term “pub- 
lic duty doctrine” until Seguine v. 
City of Miami, 627 So. 2d 14 (Fla. 
3d DCA 1993), the roots of the doc- 
trine have a long history in Florida 
municipal corporations law.” The 
rationale behind this doctrine was 
rejected in Commercial Carrier, but 
Justice Overton, a dissenter in that 
case, revived the rationale in 
Trianon, distinguishing Commercial 
Carrier by noting: 

It is important to note at the outset that 
this court’s decision in Commercial Car- 
rier, in rejecting the general duty/spe- 
cial duty dichotomy contained in Modlin 
v. City of Miami Beach, did not discuss 
or consider conduct for which there 
would have been no underlying common 
law duty upon which to establish tort 
liability in the absence of sovereign im- 
munity. Rather, we were dealing with a 
narrow factual situation in which there 


was a clear common law duty absent 
sovereign immunity.” 


The public duty doctrine is predi- 
cated upon the notion that “a mu- 
nicipality and its agents are deemed 
to act for the benefit of the general 
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public rather than specific individu- 
als. Thus, the municipality or its 
agents may not be held liable to spe- 
cific individuals for the failure to 
furnish them with public protec- 
tion.”*’ It is a discrete doctrine pro- 
tecting governments from tort liabil- 
ity in the majority of states, 
including the two jurisdictions— 
Washington state and New York— 
from which the Commercial Carrier 
court borrowed the concept of an im- 
plied discretionary-function immu- 
nity based on separation of powers.” 
The public duty doctrine does not 
create an immunity because it is 
predicated on the absence of a duty, 
an element of traditional negligence, 
but like immunity, it has the effect 
of avoiding tort liability.” 

The Trianon court was sharply di- 
vided four to three with Justices 
Overton, Boyd, Alderman, and 
MacDonald in the majority and 
Ehrlich, Shaw, and Adkins dissent- 
ing. Justice Shaw, who believed that 
the “majority opinion commingles 
the separate issues of sovereign 
immunity and duty under tradi- 
tional tort law,”*° wrote a lengthy 
and scathing dissent in the compan- 
ion case of Everton v. Willard, 468 
So. 2d 936 (Fla. 1985), in which the 
court held that a deputy sheriff’s 
decision not to arrest a motorist on 
intoxicated driving charges, which 
resulted in a subsequent fatal acci- 
dent, was immune. Justice Shaw’s 
criticism of the Trianon majority’s 
commingling of discretionary-func- 
tion immunity and the public duty 
doctrine is justified to a degree in 
that the majority refers to the “lack 
of a common law duty for exercis- 
ing a discretionary police power 
function.”*! 

But Trianon and the “companion” 
cases Everton, Reddish v. Smith, 468 
So. 2d 929 (Fla. 1985) (prisoner 
transfer decision protected from li- 
ability), Carter v. City of Stuart, 468 
So. 2d 955 (Fla. 1985) (ordinance 
enforcement protected), and City of 
Daytona Beach v. Palmer, 469 So. 2d 
121 (Fla. 1985) (firefighting deci- 
sions protected) would be a hollow 
victory for the proponents of shield- 
ing some government conduct from 
tort liability in Florida. A dramatic 


shift was about to occur in the 
makeup of the court, and yet an- 
other group of dissenters was about 
to become the majority. This “new 
majority” would return to the Com- 
mercial Carrier rationale and rec- 
ognize implied discretionary-func- 
tion immunity as the only immunity 
surviving the enactment of the 
waiver statute. It would reject 
Trianon’s revival of the public duty 
doctrine and devise a way to circum- 
vent the Trianon decision without 
actually overruling it, just as 
Trianon was perceived to have done 
to Commercial Carrier. 

The addition of Justice Barkett to 
the court in 1986 signaled the emer- 
gence of the “new majority” and the 
beginning of a series of cases which 
revived the Commercial Carrier 
“sensitivity” analysis, while mini- 
mizing the Trianon element of ab- 
sence of common law duty of care. 
This “new majority” would decide a 
series of cases almost unrelentingly 
unfavorable to government. The 
first of these was Avallone v. Board 


of County Commissioners Citrus 
County, 493 So. 2d 1002 (Fla. 1986), 
in which the court held that while a 
governmental entity has the “discre- 
tionary authority” to operate or not 
to operate a swimming facility, once 
a decision to operate the facility is 
made, it must be operated safely just 
like a private individual under like 
circumstances. Thus, the county 
could be held liable for alleged neg- 
ligent operation of the facility re- 
sulting in a swimmer’s death as that 
conduct implemented the decision to 
operate the facility.*” 

The next three per curiam opin- 
ions reflected the “new majority’s” 
distaste for the Trianon “categories 
and duties” analysis. With scant 
mention of Trianon, the court found 
no immunity for operating another 
swimming area in Butler v. Sarasota 
County, 501 So. 2d 579 (Fla. 1986), 
deactivating and blocking a left turn 
lane on a roadway in Palm Beach 
County Board of Commissioners v. 
Salas, 511 So. 2d 544 (Fla. 1987), 
and allowing an intersection to be- 
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level.** This was a radical conclusion 
because not even the Commercial 
Carrier opinion limited immunity to 
governmental decisions only.*’ 

The majority in Yamuni pays lip 
service to the classification of gov- 
ernmental functions under Trianon, 
but in its eagerness to find a duty 
on the part of the government to “ad- 
equately investigate and detect 
child abuse,” classifies the function 
not as law enforcement or protection 
of public safety or welfare, but as 
“providing professional, educational 
and general services for the health 
and welfare of the public.”** As the 
dissenters, and particularly Justice 
Grimes point out, this classification 
is patently wrong and inconsistent 
with the Trianon classification 
analysis.*® Yamuni has been the sub- 
ject of deserved criticism, but the 
criticism has been ignored by the 
“new majority.”*° 

In Kaisner v. Kolb, 543 So. 2d 732 
(Fla. 1989), the “new majority,” led 
by Justice Barkett, again found li- 
ability where a police officer told a 
motorist not to approach the police 
car after a traffic stop. The motorist 
then positioned himself between the 
police car and his truck, and the 
police car was subsequently struck 
by a third vehicle and driven into 
the motorist. The allegation was 
that the police had “breached a duty 
of care by failing to use proper po- 
lice procedure in the stop.”*! The 
court found sufficient “custody,” con- 
trol or “detention” by the police to 
give rise to a common law duty of 
care and then found that “the deci- 
sion as to where a motorist will be 
ordered to stand” did not involve 
“the type of discretion that needs to 
be insulated from suit.”*” 

The analysis of Kaisner, which 
involved some reshaping of the facts 
and allegations, has had a lasting 
impact, not only on governmental 
immunity law, but on Florida negli- 
gence law in general because it is 
the court’s first express adoption of 
the notion that “[wlhere a 
defendant’s conduct creates a fore- 
seeable zone of risk, the law gener- 
ally will recognize a duty placed 
upon defendant either to lessen the 
risk or see that sufficient precau- 


tions are taken to protect others 
from the harm that the risk poses.”** 
By holding that the duty element of 
negligence is satisfied where the 
defendant’s conduct creates a “ fore- 
seeable zone of risk,” the majority 
deftly skirts the issue under the 
Trianon analysis of whether there 
was a common law duty of care at 
all. As Justice McDonald points out 
in his dissent, “This is not the fore- 
seeability upon which the law of 
negligence is based.”** He could not 
agree that the conduct of the police 
either produced a duty to protect the 
driver from the negligent act of a 
third-party driver or that there was 
police conduct which exposed the 
plaintiff to an unreasonable risk of 
harm.” 


Bypassing Immunity— 
Scrutinizing Government 
Trapped in the Web 

The principle of “foreseeable zone 
of risk” contained in Kaisner has 
now become pervasive in Florida 
negligence law.*° Since virtually ev- 
ery activity may be viewed as creat- 
ing some “foreseeable zone of risk,” 
the first step in the Trianon immu- 
nity analysis, determining whether 
a common law duty existed, is effec- 
tively bypassed. This “foreseeable 
zone of risk” duty analysis bears 
little resemblance to the “policy- 
based” duty analysis recognized by 
legal commentators and employed 
by other courts including some 
Florida courts.*’ Nevertheless, there 
has been no Florida Supreme Court 
case since Kaisner in which no duty 
was found to exist under the “fore- 
seeable zone of risk” analysis. Fur- 
thermore, the court no longer ad- 
dresses whether common law 
recognized a duty for police power 
functions of government as Trianon 
required. 

In City of Pinellas Park v. Brown, 
604 So. 2d 1222 (Fla. 1992), Justices 
Shaw and Barkett joined with Jus- 
tice Kogan in an opinion concluding 
that police participating in a vehicle 
pursuit owed a duty to third-party 
motorists injured in a collision with 
the fleeing criminal because partici- 
pating in a “high speed chase involv- 
ing a large number of vehicles on a 
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public thoroughfare is likely to re- 
sult in injury to a foreseeable vic- 
tim.”** The court was again deeply 
divided. Justice Overton’s dissent, in 
which Justice McDonald joined, ex- 
pressed frustration that the major- 
ity misinterpreted an earlier deci- 
sion in City of Miami v. Horne, 198 
So. 2d 10 (Fla. 1967), involving a 
police pursuit in which recovery was 
not allowed. He stated that the ma- 
jority would be “making the govern- 
mental entity pay for damages 
caused by a criminal offender try- 
ing to avoid apprehension.”*’ Justice 
Harding also dissented separately 
stating that the Horne decision was 
controlling and that the majority 
“draws a line too obscure for an of- 
ficer to clearly know whether to pur- 
sue or to cease pursuit.” Even the 
“swing” vote concurrence of Justice 
Grimes expressed reservations that 
this was a “close case because it in- 
volves competing public policy con- 
siderations.””! 

In Henderson v. Bowden, 737 So. 
2d 532 (Fla. 1999), a much less di- 
vided court, led by Justice Wells 
with Justice Pariente replacing 
McDonald, continued its scrutiny of 
law enforcement activity. The court 
found that sheriff’s deputies owed 
a duty to passengers of a vehicle 
deputies stopped for DUI where 
they “placed the passengers in dan- 
ger” by directing an allegedly intoxi- 
cated passenger to drive to a nearby 
convenience store and call his par- 
ents. The passenger allowed to drive 
was not in police custody and by 
calling his parents, vehicle im- 
poundment would be avoided. After 
going to the convenience store, he 
proceeded to drive off and subse- 
quently had an accident, killing two 
other rear seat passengers. Despite 
those facts, the court had no diffi- 
culty finding a duty under its simple 
“foreseeable zone of risk” analysis, 
thereby avoiding immunity, by sim- 
ply casting the allegations as act- 
ing “negligently during a roadside 
detention” rather than a negligent 
decision not to arrest, insulated 
from liability in Everton.*” Justice 
Overton was the lone dissent, point- 
ing out that “the practical effect is 
that now officers will believe they 
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must in every instance, impound ev- 
ery car where the driver is taken 
into custody even though the pas- 
sengers are not in the custody and 
control of the officers.” 

Given the fact that the Florida 
Supreme Court has found no govern- 
mental liability to exist in only three 
cases out of the 17 addressed in the 
last 17 years, it was not surprising 
that in its latest decision on the is- 
sue, the court again subjects the 
state to tort liability for a swimming 
injury as owner of a beach which it 
chose not to designate as a public 
swimming area but which it allowed 
a city to manage and operate for that 
purpose.™ (See Appendix C.) 


What Florida Should Do to 
Untangle the Immunity Web 
The Florida Supreme Court 
should put aside the ideological one- 
upmanship which has characterized 
its treatment of the governmental 
tort law following the enactment of 
§768.28. Lower appellate courts are 
struggling to apply the incompre- 
hensible law in this area. There are 
few activities which state and local 
government can have confidence 
will not be subject to court scrutiny 
and potential liability. The court 
needs to stabilize the law in this 
area by consistently applying a co- 
herent, meaningful analysis to iden- 
tify those areas of government con- 


duct which should be shielded from 
tort liability in light of the language 
of the statute itself, federal and 
other state decisions interpreting 
similar statutory language, whether 
a common law duty attends the gov- 
ernment conduct, and the constitu- 
tional provision on separation of 
powers. 

In stabilizing and clarifying the 
law, the court should not limit itself 
to the nebulous and unwieldy analy- 
sis it has created to identify implied 
discretionary-function immunity, 
but should follow the federal deci- 
sions application of the “private 
analog” test to first determine 
whether the claim is cognizable. The 
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public duty doctrine, followed in the 
majority of states and having roots 
in Florida law, both before and af- 
ter the enactment of the state 
waiver statute, should be applied, 
employing a meaningful analysis of 
whether a common law duty of care 
existed for the government function 
in question in light of policy consid- 
erations—not simply whether gov- 
ernment conduct “creates a foresee- 
able zone of risk.” 

If the court does not take the nec- 
essary remedial measures, the leg- 
islature should enact express ex- 
emptions to the waiver statute, as 
legislatures have done in other 
states, and expressly define govern- 
ment conduct which will be shielded 
from ever-expanding judicial scru- 
tiny.* The legislature must ensure 
that separation does not become 
usurpation of powers. As one ap- 
peals court recently remarked: “Ju- 
dicial policy-making is not a free- 
wheeling exercise.” In the case of 
governmental tort liability in 
Florida, unfortunately, that is just 
what it has become, as amply dem- 


onstrated by the last several de- 
cades of case law. UO 


' Gerald T. Wetherington & Donald Pol- 
lock, Tort Suits Against Governmental 
Entities in Florida, 44 Fia. L. Rev. 1, 5 
(1992). 

2 Commercial Carrier, 371 So. 2d at 
1015. 

3 See, e.g., Modlin v. City of Miami 
Beach, 201 So. 2d 70 (Fla. 1967). 

* Commercial Carrier, 371 So. 2d at 
1015. 

5 Id. at 1013-1014. 

® Id. at 1016. Paradoxically, Justice 
Sundberg’s dissent in Cauley v. City of 
Jacksonville, 403 So. 2d 379, 387 (Fla. 
1981) argues §768.28 “did not .. . totally 
abrogate the rules regarding municipal 
immunity.” 

7 Td. at 1017-18, citing Dalehite v. 
United States, 346 U.S. 15, 57 (1953) 
(Jackson, J., dissenting), and the propo- 
sition “[o]f course, it is not a tort for gov- 
ernment to govern”; but see Carlile v. 
Game & Fresh Water Fish Comm’n, 354 
So. 2d 362, 364 (Fla. 1977), “implication 
cannot be substituted for clear expres- 
sion” in construing §768.28. 

8 Id. at 1022. 

Id. 

0 Td. at 1019. 

2 Td. at 1023. 

13 Td. 

4 Rayonier, Inc. v. United States, 352 


U.S. 315 (1957); Sea Air Shuttle Corp. v. 
U.S., 112 F.3d 532, 537 (1st Cir. 1997); 
Nationwide Mut. Ins. Co. v. U.S., 3 F.3d 
1392, 1396 (10th Cir. 1993); Buck v. 
Eagle-Picher Industries, Inc., 927 F.2d 
445, 452 (9th Cir. 1991). 

15 Goodman v. U.S., 298 F.3d 1048, 1054 
n.6 (9th Cir. 2002). 

6 Kleer v. U.S., 761 F.2d 1492, 1494- 
1495 (11th Cir. 1985), in which the court 
performed analysis to determine private 
responsibility first then applied the re- 
sult to the United States. 

'’ Dorking Genetics v. U.S., 76 F.3d 
1261, 1266 (2d Cir. 1996), for state- 
ment of principle supported by 
Rayonier, 350 U.S. at 319 and expla- 
nation of how test was applied in Jn- 
dian Towing Co. v. U.S., 350 U.S. 61, 
65-69 (1955). 

18 See Denis Bail Bonds, Inc. v. State, 
622 A.2d 495 (Vt. 1998). This case, cit- 
ing W. Prosser & KEETON, THE LAw oF 
Torts §53 at p. 358 (5th ed. 1984), 
also explains why the existence of a 
governmental duty involves policy 
considerations which cannot be ad- 
dressed in the superficial “foresee- 
able zone of risk” analysis Florida 
has adopted. 

® Cauley, 403 So. 2d at 387-389. 

Dep't of Transp. v. Neilson, 419 So. 
2d 1071 (Fla. 1982); Ingham v. State 
Dep’t of Transp., 419 So. 2d 1082 (Fla. 
1982); City of St. Petersburg v. Collom, 
419 So. 2d 1082 (Fla. 1982). 

21 See Collom, 419 So. 2d at 1086. 

22 Id. at 1079. 

°3 Harrison v. Escambia County Sch. 
Bd., 434 So. 2d 316 (Fla. 1983); Perez v. 
Dep’t of Transp., 435 So. 2d 830 (Fla. 
1983); Payne v. Broward County, 461 So. 
2d 63 (Fla. 1984). 

*4 Trianon Park Condominium Ass'n v. 
City of Hialeah, 468 So. 2d 912, 919 (Fla. 
1985). 

2° See Modlin v. City of Miami Beach, 
201 So. 2d 70 (Fla. 1967). 

°6 Trianon, 468 So. 2d at 918. The 
Florida Supreme Court unanimously 
reaffirmed its adherence to the public 
duty doctrine in Vann v. Dep’t of Cor- 
rections, 662 So. 2d 339 (Fla. 1995). The 
Third District Court of Appeal in 
Seguine v. City of Miami, 627 So. 2d 14 
(Fla. 3d DCA 1993), the Fifth District 
in Austin v. Mylander, 717 So. 2d 1073 
(Fla. 5th DCA 1998), and the First Dis- 
trict in Sams v. Oelrich, 717 So. 2d 1044 
(Fla. 1st D.C.A. 1998) all recognize and 
apply the public duty doctrine. The U.S. 
district courts, specifically the South- 
ern District of Florida in Smith v. City 
of Plantation, 19 F. Supp.2d 1323, 1331 
(S.D. Fla. 1998) and Middle District of 
Florida in City of St. Petersburg v. 
Lewis, 98 F. Supp. 1344 (M.D. Fla. 
2000), recognized the application of the 
doctrine in the Trianon case. Yet, Jus- 
tice Barkett, from her seat on the 11th 
Circuit Federal Court of Appeals, in 
obitur dictum has declared that the 
doctrine has been abrogated in Florida 
in Lewis v. City of St. Petersburg, 260 
F.3d 1260, 1265 (11th Cir. 2001), par- 
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tially reversing the Middle District. As 
with so many aspects of Florida gov- 
ernmental tort law, the vitality of the 
doctrine has been the subject of consid- 
erable confusion. See McQuILLAN, Mu- 
NICIPAL CORPORATIONS, Vol. 18, §53.04.25, 
pp. 165-174 (citing Mylander and Sams 
as public duty cases, but recognizing 
Commercial Carrier as abrogating the 
doctrine in Florida.) See also 
Wetherington & Pollock, supra note 1 
at 31 (recognizing the viability of the 
public duty doctrine as an “exception” 
to government tort liability). 

°7 See Stafford v. Barker, 502 S.E.2d 1, 
3 (N.C. Ct. App. 1998), rev. den., 511 
S.E.2d 650 (N.C. 1998). 

28 See Babcock v. Mason County Fire 
Dist., 30 P.38d 1261 (Wash. 2001); Marin 
v. City of N.Y., 739 N.Y.2d 523 (N.Y. App. 
Div. 2002). See also Adams v. City of 
Freemont, 80 Cal. Rptr. 2d 196 (Cal. 1st 
Dist. Ct. App. 1998), in which Califor- 
nia, the state from which Commercial 
Carrier borrows the operational/plan- 
ning level analysis, also applies the 
public duty doctrine. 

2° See Holsten v. Massey, 490 S.E.2d 
864, 869 (W. Va. 1997). 

°° Trianon, 468 So. 2d at 926 (Shaw, 
J., dissenting). 

3! Trianon 468 So. 2d at 920. 

*2 This conclusion is contrary to the ra- 
tionale of Dalehite v. U.S., 346 U.S. 15, 
35-36 (1953), that implementation of 
governmental policies as well as policy 
decisions could be immune discretion- 
ary functions under the FTCA. See also 
US. v. Varig Airlines, 467 U.S. 797, 811- 
812 (1984). 

33 Yamuni, 529 So. 2d at 261. 

34 Td. at 261; See also Reddish v. Smith, 
468 So. 2d 929, 932 (Fla. 1985). 

35 Yamuni, 529 So. 2d at 258. 

36 Td. at 261. 

37 Commercial Carrier refers to “acts, 
omissions or decisions” and to 
“categorlies] of governmental activity 
which involves broad policy or planning 
decisions.” 371 So. 2d at 1019, 1022. 

38 Yamuni, 529 So. 2d at 261. 

3° Td. at 267 (Grimes, J., dissenting). 

4° Deborah L. Caventer, Note, The De- 
mise of the Discretionary Exception to 
Sovereign Immunity, 18 STeTSON L., REv. 
615 (1989). 

4! Kaisner, 543 So. 2d at 733. 

* Td. at 737. The facts discussed in the 
opinion do not support the conclusion 
that the officer ordered the motorist to 
stand anywhere, but only that he told 
the motorist not te approach the police 
car. 

43 Id. at 735. 

“4 Td. at 740 (McDonald, J., dissenting). 

4 Cf. Leone v. City of Chicago, 619 N.E. 
2d 119 (Ill. 1993), in which a divided 
court found the special duty exception 
to the public duty doctrine applied to a 
similar situation involving far greater 
control by the police officer, and De La 
Paz v. City of N.Y., 743 N.Y.S.2d 116 (N.Y. 
App. Div. 2002), in which there was no 
special duty to a motorist who was in- 
jured in a rear-end accident while sleep- 
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ing in his disabled car after police had 
told him they would call a tow truck. 

46 See McCain v. Fla. Power Corp., 593 
So. 2d 500 (Fla. 1992), and its progeny. 

47 See Adams v. City of Fremont, 68 
Cal.App.4th 243, 276 (Cal. 2d Ct. App. 
1998); Dore v. The City of Fairbanks, 31 
P.3d 788, 792-793 (Alaska 2001); Levy 
v. Fla. Power and Light Co., 798 So. 2d 
778, 780 (Fla. 4th D.C.A. 2001). See also 
W. Prosser, HANDBOOK OF THE LAW OF 
Torts §53 at 325 (4th ed. 1971) (the con- 
cept of duty is a legai one, and asks 
“whether the plaintiff’s interests are 
entitled to legal protection against the 
defendant’s conduct”); W. KEETON, 
ProsseR & KEETON ON THE Law oF TorTS 
§42 at 274 (5th ed. 1984). 

48 Brown, 604 So. 2d at 1225; but see 
Bryant v. Beary, 766 So. 2d 1157 (Fla. 
5th DCA 2001) where the court found 
the sole proximate cause was the flee- 
ing law violator. 

4° Brown, 604 So. 2d at 1231 (Overton, 
J., dissenting). 

50 Td. at 1231 (Harding, J., dissenting). 

51 Td, at 1228 (Grimes, J., concurring). 

52 Henderson v. Bowden, 737 So. 2d 532, 
538 (Fla. 1999); Compare Leake v. Cain, 
720 P. 2d 152 (Colo. 1986), in which po- 
lice released a drunk driver to his 
brother, and the brother then let him 
drive, resulting in an accident and six 
deaths. The court found no duty to ar- 
rest. See also Dore v. City of Fairbanks, 
31 P. 3d 788 (Alaska 2001). 

53 Henderson, 737 So. 2d at 539 
(Overton, J., dissenting). 

54 Fla, Dep’t of Natural Resources v. 
Garcia, 753 So. 2d 72 (Fla. 2000). 

55 California, for instance, has an ex- 
tensive tort claims act with broad ex- 
press exceptions from liability in addi- 
tion to judicially recognized protections 
such as the public duty doctrine. See 
generally Zelig v. County of L.A., 45 P.3d 
1171 (Cal. 2002). 

56 Levy, 798 So. 2d at 781-782. 


AppendixA 
Florida Supreme Court Opinions 
on Governmental Immunity Issues 
Since Enactment of the Waiver 


of Immunity Statute 


1) Commercial Carrier v. Indian River 
County, 371 So. 2d 1010 (Fla. 1979) (li- 
ability for failure to maintain existing traf- 
fic control devices) 

2) Dep’t of Transp. v. Neilson, 419 So. 
2d 1071 (Fla. 1982) (no liability for failure 
to upgrade existing roads or intersections 
or build roads with particular alignment) 

3) Ingham v. State Dep’t of Transp., 419 
So. 2d 1082 (Fla. 1982) (no liability for 
alleged defects in the overall plan of a road 
or for failure to install additional traffic con- 
trol devices) 

4) City of St. Petersburg v. Collom, 419 
So. 2d 1082 (Fla. 1982) (liability for fail- 
ure to warn of creation of known danger- 
ous condition not readily apparent—open 
storm sewer) 

5) Harrison v. Escambia County Sch. 


Bd., 434 So. 2d 316 (Fla. 1983) (no liabil- 
ity for designation of school bus stop) 

6) Perez v. Department of Transp., 435 
So. 2d 830 (Fla. 1983) (no liability for fail- 
ure to upgrade and improve bridge, but 
possible liability for failure to warn of 
known dangerous condition) 

7) Payne v. Broward County, 461 So. 
2d 63 (Fla. 1984) (no liability for opening 
a road before all improvements planned 
had been completed) 

8) Trianon Park Condominium v. City 
of Hialeah, 468 So. 2d 912 (Fla. 1985) (no 
liability for negligent actions of building in- 
spectors enforcing building code) 

9) Reddish v. Smith, 468 So. 2d 929 
(Fla. 1985) (no liability for Department of 
Corrections’ classification of prisoner to 
minimum-custody status) 

10) Everton v. Willard, 468 So. 2d 936 
(Fla. 1985) (no liability for police failure to 
arrest) 

11) Duvall v. City of Cape Coral, 468 
So. 2d 961 (Fla. 1985) (no liability for po- 
lice failing to arrest and permitting intoxi- 
cated driver to return to car) 

12) City of Daytona Beach v. Huhn, 468 
So. 2d 963 (Fla. 1985) (no liability for po- 
lice failure to arrest) 

13) Rodriguez v. City of Cape Coral, 468 
So. 2d 963 (Fla. 1985) (no liability for po- 
lice failure to take into protective custody) 

14) Carter v. City of Stuart, 468 So. 2d 
955 (Fla. 1985) (no liability for failure to 
enforce animal control ordinance) 


15) City of Daytona Beach v. Palmer, 
469 So. 2d 121 (Fla. 1985) (no liability for 
failure to properly fight a fire) 

16) Ralph v. City of Daytona Beach, 471 
So. 2d 1 (Fla. 1985) (liability for negligently 
failing to warn of motor vehicles on beach) 

17) Avallone v. Bd. of County Comm'rs 
Citrus County, 493 So. 2d 1002 (Fla. 1986) 
(liability for negligently operating swim- 
ming facility) 

18) Butler v. Sarasota County, 501 So. 
2d 579 (Fla. 1986) (liability for creating a 
designated swimming area where danger- 
ous condition existed) 

19) Palm Beach County Bd. of Comm'rs 
v. Salas, 511 So. 2d 544 (Fla. 1987) (li- 
ability for blocking off a turn lane and de- 
activating turn signal leaving motorists 
without guidance) 

20) Bailey Drainage Dist. v. Stark, 526 
So. 2d 678 (Fla. 1988) (liability for negli- 
gently rendering an intersection danger- 
ous by obstructions to visibility where hid- 
den trap produced) 

21) State Dep’t of Health v. Yamuni, 529 
So. 2d 258 (Fla. 1989) (liability for negli- 
gent failure to adequately investigate and 
detect child abuse) 

22) Kaisner v. Kolb, 543 So. 2d 732 (Fla. 
1989) (liability for negligence in police or- 
dering motorist where to stand during 
roadside detention) 

23) City of Jacksonville v. Mills, 544 So. 
2d 190 (Fla. 1989) (liability for mainte- 
nance of courthouse) 
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24) Slemp v. City of N. Miami, 545 So. 
2d 256 (Fla. 1989) (liability for negligent 
failure to operate or maintain drainage 
pumps to prevent flood damage) 

25) Dep't. of H.R.S. v. Whaley, 574 So. 
2d 100 (Fla. 1991) (liability for negligent 
failure to protect child in custody from po- 
tential harm by third persons) 

26) Dep't. of Transp. v. Konney, 587 So. 
2d 1292 (Fla. 1991) (no liability for negli- 
gent failure to upgrade an intersection) 

27) City of Pinellas Park v. Brown, 604 
So. 2d 1222 (Fla. 1992) (liability for negli- 
gent police pursuit) 

28) Dep’t of H.R.S. v. B.J.M., 656 So. 
2d 906 (Fla. 1995) (no liability for alloca- 
tion of services) 

29) Vann v. Dep’t of Corrections, 662 So. 
2d 339 (Fla. 1995) (no liability for crim- 
nal acts of escaped prisoner) 

30) Lee v. Dep’t of H.R.S., 698 So. 2d 
1194 (Fla. 1997) (liability for negligent su- 
pervision of employees but no liability for 
negligent establishment of level of super- 
vision in facility) 

31) Henderson v. Bowden, 737 So. 2d 
532 (Fla. 1999) (liability for police negli- 
gence during roadside detention) 

32) Fla. Dep’t of Natural Resources v. 
Garcia, 753 So. 2d 72 (Fla. 2000) (liabil- 
ity for operating public swimming area not 
formally designated) 


Letters continued from page 4 


to read their mail and cause discov- 
ery violations by failing to send out 
timely discovery. 

The other big missing part of the 
article is the speedy trial games 
played by the other “party”: the trial 
judge. Having a judge set a first de- 
gree murder case for trial two weeks 
after arraignment so as to force the 
defense to waive speedy trial is the 
ultimate speedy trial game and that 
was approved in Banks v. State, 691 
So. 2d 490 (Fla. 4th DCA 1997). 
Thankfully, most judges don’t play 
games either with speedy trial rights. 

A. CATALANO 
Miami 


Clarification on Oruga 

I congratulate John Davis on the 
article, “Offers of Judgment and 
Tenders of Relief Before Class Cer- 
tification” (November). As counsel 
for AT&T Wireless in the Oruga cor- 
poration case, I would like to point 
out one fact which may not have 
been clear from the published deci- 
sion. The case was dismissed 
against AT&T Wireless because it 
acted only as the insurance agent 


(From 1979 through 1985, only three 
out of 16 cases found liability. From 1985 
through 2002, only three cases out of 16 
found no liability.) 


Appendix B 
Status of Florida 
Governmental Tort Liability 


As to governmental activities involv- 
ing legislative, permitting, licensing, and 
executive officer functions, there is no 
governmental tort liability. Trianon Park 
Condominium Ass'n v. City of Hialeah, 468 
So. 2d 912, 919 (Fla. 1985). 

As to those activities of government 
which fall within the category of enforce- 
ment of laws and protection of public 
safety, there is no governmental tort liabil- 
ity. Id. 

First exception: For the operation of a 
motor vehicle or the handling of firearms 
during the course of employment to en- 
force compliance with the law, there may 
be liability if the specific activity does not 
fall within that category of governmental 
activity which involves broad policy or 
planning decisions. /d. at 920. 

Second exception: Where a special re- 
lationship exists between an individual and 
the governmental entity, a “special duty” 


and was not a party to the insurance 
contract, and thus was not in a po- 
sition to agree to provide insurance 
coverage for the lost phone. It is not 
accurate to say, therefore, that AT&T 
Wireless refused to replace its 
customer’s phone. After AT&T Wire- 
less heard that Mr. Ruiz’s insurance 
claim was denied (because it was 
untimely and not in writing), it 
made the offer of settlement as a 
gesture designed to replace the 
customer’s phone, even though there 
was no basis for liability against 
AT&T Wireless. The trial court 
found that the offer was made in 
good faith and that finding was af- 
firmed on appeal. 

Davin P. ACKERMAN 
West Palm Beach 


Errata 

The last sentence of “Water, Wa- 
ter Everywhere?, Part I” (December) 
should have read: “If we continue to 
approach the issue of planning, wa- 
ter delivery, water supply, and water 
pollution as separate and segmented 
pieces, there is a real danger that we 
will fail in our efforts.” 
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at the operational level may exist and 
there may be governmental liability. 
Kaisner v. Kolb, 543 So. 2d 732 (Fla. 
1989). Exception to exception: Where a 
“serious emergency” exists, this “may... 
reach such a level of urgency as to be 
considered discretionary and not opera- 
tional.” id. at 738 n.3 and City of Pinellas 
Park v. Brown, 604 So. 2d 1222, 1227 (Fla. 
1992). 

Third exception: Where the govern- 
mental activity creates a “foreseeable 
zone of risk” or “substantial zone of risk,” 
there may be liability if the activity may 
be classified as operational-level as op- 
posed to planning-level activity. 
Henderson v. Bowden, 737 So. 2d 532 
(Fla. 1995). 

As to governmental capital improve- 
ment and property control functions, there 
is no liability for the failure of a govern- 
mental entity to build, expand, or modern- 
ize capital improvements. There is no li- 
ability for defects inherent in the overall 
design of a public improvement, but there 
may be liability for defects not inherent in 
the overall design of a public improve- 
ment. Dep’t of Transp. v. Neilson, 419 So. 
2d 1071 (Fla. 1982). Exception: If the gov- 
ernmental entity creates a known danger- 
ous condition which is not readily appar- 
ent to one who may be injured thereby, 
there may be liability for a defect inherent 
in the plan for the public improvement. City 
of St. Petersburg v. Collom, 419 So. 2d 
1082 (Fla. 1982). Exception to exception: 
If danger is “conspicuous” no duty to warn 
or correct arises at the operational level. 
See Dep’t of Transp. v. Konney, 587 So. 
2d 1292, 1299 (Fla. 1991). 

There may be liability for the failure of 
a governmental entity to properly main- 
tain and operate public property or im- 
provements. Trianon, 468 So. 2d at 920- 
922. 

As to those activities of government 
involving providing professional, educa- 
tional, and general services, there may be 
governmental liability unless the provision 
of those services falls within that category 
of governmental activity which involves 
broad policy or planning decisions. /d. at 
918-920. 

Caveat: The state of the law as repre- 
sented by these principles is subject to 
change at any time based upon changing 
ideology of the court considering any par- 
ticular set of facts on a “case-by-case” ba- 
sis and whether preceding decisions are 
regarded as precedent or merely “rough 
guides.” See State Dep’t. of Health and 
Rehabilitative Serv. v. Yamuni, 529 So. 2d 
258 (Fla. 1989). 


Appendix C 
States Applying 
Public Duty Doctrine 


California, Adams v. City of Fremont, 
68 Ca. App. 4th 243 (Cal. 5th Ct. App. 2d 
1998); Williams v. State, 664 P2d 137 
(Cal. 1983) 

Connecticut, Burns v. Board of Edu., 
638 A.2d 1 (Conn. 1994); Redfearn v. 
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Ennis, 610 A.2d 1338 (Conn. App. Ct. 
1992) 

Delaware, Martin v. State, 2001 WL 
112100(Del. Super. Ct. 2001); Castellani 
v. Del. State Police, 751 A.2d 934 (Del. 
Super. Ct. 1999) 

Georgia, Rowe v. Coffey, 515 S.E.2d 
375 (Ga. 1999) 

Hawaii, Ruf v. Honolulu Police Dep't, 
972 P.2d 1081 (Haw. 1999) 

Illinois, Leone v. City of Chicago, 619 
N.E.2d 119 (Ill. 1993) 

Indiana, Benton v. City of Oakland 
City, 721 N.E.2d 224 (Ind. 1999) 

lowa, Donahue v. Washington City, 
641 N.W.2d 848 (lowa Ct. App. 2002) 

Kansas, McCormick v. Board of 
County Comm'rs of Shawnee, 35 P.3d 815 
(Kan. 2001); Fudge v. City of Kan. City, 
720 P.2d 1093 (Kan. 1986) 

Kentucky, Ashby v. City of Louisville, 
841 S.W.2d 184 (Ky. Ct. App. 1992) 

Louisiana, Kniepp v. City of Shreve- 
port, 609 So. 2d 1163 (La. Ct. App. 1992) 

Maryland, Lovelace v. Anderson, 785 
A.2d 726 (Md. 2001); Williams v. Mayor 
of Baltimore, 753 A.2d 41(Md. 2000); 
Ashburn v. Anne Arundel County, 510 A.2d 
1078(Md. 1986) 

Massachusetts, Sampson v. Lynn, 
537 N.E.2d 588 (Mass. 1989) 

Michigan, Stanton v. Battle Creek 
(Mich. 2002), Nawrocki v. Macomb County 
Road Comm'n, 615 N.W.2d 702 (Mich. 


2000) 

Minnesota, Woehrle v. City of 
Mankato, 647 N.W.2d 549 (Minn. Ct. App. 
2002) 

Missouri, State ex rel. Barthelette v. 
Sanders, 756 S.W.2d 536 (Mo. 1988) 

Montana, LaTray v. City of Havre, 999 
P.2d 1010 (Mont. 2000) 

Nevada, Coty v. Washoe County, 839 
P.2d 97 (Nev. 1992) 

New Hampshire, /sland Shores Es- 
tates Condo. v. City of Concord, 615 A.2d 
629 (N.H. 1992) 

North Carolina, Wood v. Guilford Cty., 
558 S.E.2d 490 (N.C. 2002) 

Ohio, Ashland City Comm'rs v. Dep’t 
of Tax., 590 N.E.2d 730 (Oh. 1992); 
Markowitz v. Ohio Dep’t of Ins., 759 
N.E.2d 838 (Ohio App. 2001) 

Pennsylvania, Morris v. Musser, 478 
A.2d 937 (Pa. Commw. Ct. 1984) 

Rhode Island, Schultz v. Foster- 
Glocester Regional Sch. Dist., 755 A.2d 
153 (R.1. 2000); Martinelli v. Hopkins, 787 
A.2d 1158 (R.1. 2001) 

South Carolina, Arthurs v. Aiken 
County, 525 S.E.2d 542 (S.C. Ct. App. 
1999) 

South Dakota, E. P. v. Riley, 604 
N.W.2d 7 (S.D. 1999) 

Tennessee, Matthews v. Pickett 
County, 996 S.W.2d 162 (Tenn. 1999); 
Ezell v. Cockrell, 902 S.W.2d 394, 404 n.5 
(Tenn. 1995) (listing a majority of states 
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that still follow the public duty doctrine) 

Texas, Fernandez v. City of El Paso, 
876 S.W.2d 370 (Tex. App. - El Paso 1993) 

Utah, Day v. State ex rel. Dep’t of Pub. 
Safety, 980 P.2d 1171 (Utah 1999) 

Vermont, Hillerby v. Town of 
Colchester, 706 A.2d 446 (Vt. 1997) 

Virginia, Burdette v. Marks, 421 
S.E.2d 419 (Va. 1992) 

Washington, Babcock v. Fire Dist., 30 
P.3d 1261 (Wash. 2001) 

West Virginia, Walker v. Meadows, 
521 S.E.2d 801 (W. Va. 1999) 


William N. Drake, Jr., received his 
J.D. from the University of Florida in 
1975 and since his graduation has been 
an assistant city attorney with the St. 
Petersburg City Attorney’s Office, concen- 
trating in civil litigation. He has been 
board certified in civil trial law since 
1984. 

Thomas A. Bustin is a graduate 
of Ohio State University Law School in 
1961 and has held the position of city 
attorney and county attorney in Florida. 
Since 1995, Mr. Bustin has been an as- 
sistant city attorney with the St. Peters- 
burg City Attorney’s Office, concentrat- 
ing in civil litigation. 
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INJURED CLAIMANT HAS FOUR BASIC FINANCIAL NEEDS: 


Florida’s New Statutory 
Presumption of Undue Influence 


Does It Change the Law or Merely Clarify? 


by Steven G. Nilsson 


nscrupulous people sometimes use undue 
influence to obtain gifts from persons who are 
elderly, sick, or weak. To constitute undue 
influence, a person’s “mind must be so con- 
trolled or affected by persuasion or pressure, artful or 
fraudulent contrivances, or by the insidious influences 
of persons in close confidential relations with him, that 
he is not left to act intelligently, understandingly, and 
voluntarily, but subject to the will or purpose of another.” 

Attorneys often allege undue influence to challenge 
the validity of a decedent’s will, trust, or inter vivos trans- 
fer. Instruments or gifts procured through undue influ- 
ence are void or can be set aside.” 

The party alleging undue influence in a lawsuit nor- 
mally bears the burden of proving that claim. If the bur- 
den is not met, the party loses. Historically, the burden 
of proving undue influence could be met by producing 
evidence sufficient to raise a presumption of undue in- 
fluence.* The presumption effectively shifted to the al- 
leged undue influencer the burden of proving that no 
undue influence occurred.‘ In the landmark decision of 
Carpenter v. Carpenter, 253 So. 2d 697 (Fla. 1971), the 
Florida Supreme Court held that the presumption of 
undue influence no longer shifted the burden of proof to 
the alleged undue influencer in will contests.® In Cripe v. 
AtlanticFirst National Bank of Daytona Beach, 422 So. 
2d 820 (Fla. 1982), the Florida Supreme Court adopted 
the Carpenter rule for presumption of undue influence 
cases involving inter vivos transfers.° 

The Florida Evidence Code took effect in 1979 and 
provided a statutory framework for applying presump- 
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tions, including the presumption of undue influence.’ 
However, Florida courts failed to apply the presumption 
statutes to undue influence cases or address whether the 
Evidence Code had legislatively superseded Carpenter 
and its progeny.® In order to “eliminate existing confu- 
sion among the bench and bar with respect to the [ef- 
fect] of the presumption of undue influence,”’ the Pro- 
bate & Trust Litigation Committee of the Real Property, 
Probate and Trust Law Section of The Florida Bar pro- 
posed specific legislation that became law in April 2002.'” 
FS. §733.107 is quoted below with the statutory changes 
italicized: 

§733.107 Burden of proof in contests; presumption of undue 
influence 

(1) In all proceedings contesting the validity of a will, the bur- 
den shall be upon the proponent of the will to establish prima 
facie its formal execution and attestation. Thereafter, the con- 
testant shall have the burden of establishing the grounds on 
which the probate of the will is opposed or revocation is sought. 
(2) The presumption of undue influence implements public policy 
against abuse of fiduciary or confidential relationships and is 


therefore a presumption shifting the burden of proof under ss. 
90.301-90.304. 


Although somewhat cryptic at first glance, subsection 
(2) (“new statute”) is carefully crafted to interact with 
the Florida Evidence Code and mandate a shifting of the 
burden of proof when the presumption of undue influ- 
ence arises. The new statute supersedes Carpenter and 
Cripe insofar as they prohibit a shifting of the burden of 
proof in presumption of undue influence cases. 

This article reviews Florida’s common law rules on the 
shifting burden of proof in presumption of undue influ- 
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ence cases, explains Florida’s statu- 
tory framework for applying pre- 
sumptions, addresses the failure of 
Florida courts to apply the presump- 
tion statutes to undue influence 
cases, and examines the new stat- 
ute. The article points out the con- 
tinuing importance of Carpenter and 
Cripe and suggests that the new 
statute appropriately shifts the bur- 
den of proof to alleged undue 
influencers. 


Shifting Burden of Proof 
in Disputed Will Cases 

In Wartmann v. Burleson, 190 So. 
789, 789 (Fla. 1939), the decedent’s 
granddaughters alleged that her 
will was procured through undue 
influence. The court rejected that 
claim, finding that the decedent 
made her will deliberately and with- 
out assistance or coercion from any- 
one. The court found the evidence 
insufficient to invoke the following 
rule: “[W]hen a confidential rela- 
tionship between the testatrix and 
the principal beneficiary is shown, 
a presumption of undue influence 
arises and the burden shifts to the 
proponent to prove that undue in- 
fluence was not exercised.”" 

In In re Palmer’s Estate, 48 So. 2d 
732, 733 (Fla. 1950), the decedent’s 
mental condition had been impaired 
due to excessive use of alcohol. The 
chief beneficiary under the will had 
a confidential relationship with the 
decedent, had actively participated 
in the drafting and execution of the 
will, and had kept possession of the 
will. The court held that under the 
foregoing circumstances, a presump- 
tion of undue influence arose which 
required the chief beneficiary “to 
prove the absence of undue influ- 
ence on his part.” The will was de- 
clared void for undue influence be- 
cause the chief beneficiary failed to 
meet his burden of proof.'* 


Shifting Burden of Proof 
in Disputed Gift Cases 

In Rich v. Hallman, 143 So. 292, 
293 (Fla. 1932), a 76-year-old invalid 
had purportedly gifted a note and 
mortgage to her nurse/personal at- 
tendant. In determining whether 
the purported gift should be upheld, 


the court stated the following rule: 


All these authorities support the general 
rule founded on public policy that where 
a mutual confidential relation exists and 
a gift is made to one in whom the confi- 
dence is reposed it is prima facie void 
because of such relation. The law pre- 
sumes in other words, when such rela- 
tion exists that the gift was obtained by 
undue influence or other improper 
means.'4 (Emphasis added.) 


The court refused to uphold the pur- 
ported gift because the nurse/per- 
sonal attendant failed to meet her 
burden “to show conclusively that 
the gift[s] to her . . . were free from 
the taint of undue influence.” 

In Wilkins v. Wilkins, 192 So. 791, 
792, 793 (Fla. 1940), a fiduciary had 
obtained from the decedent a change 
of insurance beneficiary designation 
and personal and real property. In 
determining whether the foregoing 
transfers should be set aside, the 
court quoted a number of rules, in- 
cluding the “public policy” rule 
quoted in the preceding paragraph 
and the following rule: “A fiduciary 
will not be allowed to reap a har- 
vest planted upon the fields of fidu- 
ciary relationship without a clear 
showing of good faith and no unfair 
advantage having been indulged.” 

The foregoing transfers were set 
aside because the fiduciary failed to 
meet his burden of proof necessary 
to uphold the transfers.'’ 


Carpenter 

In Carpenter, the trial court found 
that the daughter had actively pro- 
cured a favorable will from her 
mother through a confidential rela- 
tionship. The trial judge declared 
the will void because the daughter 
never overcame the presumption of 
undue influence that arose against 
her.'® The Fourth DCA reversed, 
holding that the trial judge gave 
incorrect legal significance to the 
presumption; absent such error, the 
evidence was insufficient to support 
a finding of undue influence.’® 

The Florida Supreme Court af- 
firmed the Fourth DCA decision 
in part and remanded to the trial 
court for further proceedings.”° The 
court stated that the presumption of 
undue influence arises when a sub- 
stantial beneficiary in a confidential 
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relationship with the decedent “is 
active in procuring the contested 
will.””! To invoke the presumption 
against the substantial beneficiary, 
the contestant must initially produce 
“testimony” or “evidence” sufficient 
to permit “an inference of a confiden- 
tial relationship and active procure- 
ment.””” 

Carpenter noted that Florida had 
two common law rules regarding 
presumptions: a general rule and an 
exception “applicable only to will 
contest cases.”*> Under the general 
rule, a presumption required the 
defendant to produce evidence suf- 
ficient to explain away the pre- 
sumed fact, but did not shift from 
plaintiff the ultimate burden of 
proving his case.** Under the will 
contest exception, the presumption 
of undue influence actually shifted 
the burden of proof to the alleged 
wrongdoer.” 

Carpenter criticized the will con- 
test exception on the rationale that 
it would tie the trial court’s hands, 
“raise the presumption virtually to 
conclusive status and require a find- 
ing of undue influence.” In reced- 
ing from the will contest exception, 
the court relied on $732.31 (the 
similarly worded predecessor to FS. 
§733.107(1) quoted above) to hold 
that the burden of proof in a will 
contest must remain with the party 
contesting the will.”’ The court ex- 
plained that the presumption of 
undue influence shifts to the ben- 
eficiary only the burden of coming 
forward with a reasonable explana- 
tion for his or her active role in the 
decedent’s affairs. Once that burden 
is met, the presumption vanishes 
and the trial court decides the case 
in accord with the greater weight of 
the evidence.** 

Carpenter overlooked the pre- 
sumption of undue influence/shift- 
ing burden of proof rule recognized 
in Rich and Wilkins regarding inter 
vivos transfers*’ and did not over- 
rule those decisions.*° 


Statutory Framework for 
Applying Presumptions 

The Florida Legislature adopted 
the Florida Evidence Code in 1976 
and it became effective in 1979. The 


Evidence Code expressly supersedes 
“existing statutory or common law 
in conflict with its provisions.”*! The 
Florida Supreme Court concur- 
rently adopted the provisions of the 
code to the extent they were proce- 
dural. In re Florida Evidence Code, 
372 So. 2d 1369 (1979). 

The Evidence Code, through FS. 
§§90.301-90.304 (“presumption 
statutes”), identifies the types of 
presumptions that exist in civil pro- 
ceedings and prescribes the legal 
effect of those presumptions. A pre- 
sumption is defined as an assump- 
tion of fact which the law makes 
from the existence of another fact 
or group of facts.*” Presumptions are 
either conclusive or rebuttable.* 
Rebuttable presumptions are cat- 
egorized as either implementing 
public policy (a stronger presump- 
tion) or facilitating the determina- 
tion of a particular type of action (a 
weaker presumption).** 

A presumption established to 
implement public policy is deemed 
to affect the burden of proof and 
imposes upon the party against 
whom it operates the burden of 
proving the nonexistence of the pre- 
sumed fact.*° Conversely, a pre- 
sumption established primarily to 
facilitate the determination of a par- 
ticular type of case is deemed to af- 
fect the burden of producing evi- 
dence.*° In the latter scenario, the 
trier of fact must accept the pre- 
sumed fact as true until credible 
evidence to the contrary is intro- 
duced; at that point, the presump- 
tion vanishes and the existence or 
nonexistence of the presumed fact 
is simply determined from the evi- 
dence.*” 


Failure to Apply 
Presumption Statutes 

After adoption of the Florida Evi- 
dence Code, courts applying the pre- 
sumption of undue influence should 
have determined whether the pre- 
sumption existed “to implement 
public policy” or merely to facilitate 
determination of an undue influence 
claim. In the former circumstance, 
the burden of proof would shift to 
the alleged wrongdoer.** In the lat- 
ter circumstance, the burden of 


proof would not shift to the alleged 
wrongdoer.*? When the Florida Evi- 
dence Code was adopted, controlling 
decisions of the Florida Supreme 
Court treated undue influence 
claims regarding wills differently 
from undue influence claims regard- 
ing inter vivos transactions.*° 

Carpenter established the vanish- 
ing presumption of undue influence 
primarily to facilitate the determi- 
nation of undue influence claims in 
will contests; thus, the burden of 
proof did not shift to the alleged 
wrongdoer under the presumption 
statutes.*! Carpenter noted that “it 
is frequently as difficult to disprove 
undue influence as to prove it” and 
was unwilling to apply the presump- 
tion in a manner that implemented 
a public policy against undue influ- 
ence.*” 

Conversely, the Rich / Wilkins pre- 
sumption of undue influence appli- 
cable to inter vivos transfers imple- 
mented public policy against 
overreaching by fiduciaries.*? Once 
the presumption arose under those 
cases and the presumption statutes, 
the burden of proof shifted to the 
alleged wrongdoer to prove he did 
not procure the purported gift 
through undue influence.“ 

Unfortunately, the Florida Su- 
preme Court and district courts of 
appeal broadly applied the Carpen- 
ter presumption to lawsuits involv- 
ing both wills and inter vivos trans- 
fers and completely ignored the 
statutorily required interplay be- 
tween the common law presump- 
tions of undue influence and the 
presumption statutes.’ The result 
was a confusing mess. 

In Cripe, 422 So. 2d 820, the 
decedent’s inter vivos transfers were 
challenged for undue influence af- 
ter her death in 1976. It is unclear 
from the court’s opinion whether the 
case was tried before adoption of the 
Florida Evidence Code.“ The court 
cited four district court of appeal 
decisions for the proposition that the 
“rule of Carpenter is properly ap- 
plied to inter vivos transfers” and 
applied the Carpenter presumption 
of undue influence to decide the 
case.*” 

Immediately prior to Cripe, the 


presumption of undue influence re- 
garding inter vivos transfers re- 
quired the burden of proof to shift 
to the alleged wrongdoer under the 
presumption statutes.** Confusingly, 
Cripe changed the foregoing rule of 
law without addressing the prece- 
dents that established the rule of 
law: the Rich/ Wilkins presumption 
of undue influence,’ the presump- 
tion statutes, and In re Florida 
Evidence Code.*' Cripe’s citation to 
four district court of appeal opinions 
as authority/precedent for the 
change was unpersuasive. District 
courts of appeal have no authority 
to overrule controlling Florida Su- 
preme Court opinions such as Rich, 
Wilkins, and In re Florida Evidence 
Code.** 

In In re Estate of Davis, 428 So. 
2d 774, 775-76 (Fla. 4th DCA 1983) 
(“Davis I’), a will contest case, Judge 
Glickstein determined that “strong 
social policy exists” for the presump- 
tion of undue influence, cited the 
presumption statutes, and deter- 
mined that the burden of proof in- 
deed shifted to the alleged wrong- 
doer to prove that the contested will 
was not procured by undue influ- 
ence. In In re Estate of Davis, 462 
So. 2d 12 (Fla. 4th DCA 1984) 
(“Davis IT’), the 4th DCA, en banc, 
issued a three-sentence opinion re- 
ceding from Davis I on the basis of 
Carpenter. Davis II did not address 
the presumption statutes. 

In 1993, Professor Ehrhardt wrote 
that under the presumption stat- 
utes, the presumption of undue in- 
fluence shifts the burden of proof to 
the alleged wrongdoer “to show that 
the gift or devise was not the result 
of undue influence.” He pointed out 
that the Florida “District Courts of 
Appeal have refused to apply 
§90.304” to the presumption of un- 
due influence.™ 

Williams v. Estate of Helling, 811 
So. 2d 822, 825-26 (Fla. 5th DCA 
2002), was an undue influence/will 
contest decision released for publi- 
cation days before the new statute 
became law. The court acknowledged 
the views of Professor Ehrhardt and 
Judge Glickstein, but chose to fol- 
low Carpenter. 

The new statute was enacted to 
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resolve the foregoing inconsistency 
and uncertainty between the pre- 
sumption statutes, appellate court 
opinions applying the presumption 
of undue influence, the Florida Su- 
preme Court’s opinion adopting the 
Florida Evidence Code, and the com- 
ments of one of Florida’s most highly 
respected legal scholars.” 


The New Statute 

FS. §733.107(2) specifically man- 
dates that the “presumption of un- 
due influence implements public 
policy . . . and is therefore a pre- 
sumption shifting the burden of 
proof under ss. 90.301—90.304.” Ac- 
cordingly, when the presumption of 
undue influence arises, the alleged 
wrongdoer bears the burden of prov- 
ing there was no undue influence. 

The legislature apparently views 
no inconsistency between subsec- 
tions (1) and (2) of F.'S. §733.107.%° 
A petitioner attacking a will based 
upon undue influence continues to 
have the burden of establishing the 
undue influence. However, the peti- 
tioner can meet that burden by pro- 
ducing evidence sufficient to raise 
a presumed fact that the will was 
procured through undue influence. 
If the respondent thereafter pro- 
duces sufficient evidence to over- 
come the presumption, the peti- 
tioner concurrently fails to meet the 
statutory burden of establishing 
undue influence. 

The new statute is codified as part 
of a statute that provides rules for 
will contests. The title to the legis- 
lation enacting the new statute re- 
fers to the amendment as “clarify- 
ing the circumstances which shift 
the burden of proof in certain pro- 
ceedings contesting the validity of a 
will.”*’ Legislative history to the 
new statute contains similar state- 
ments.** No parallel statute was en- 
acted to require a similar rule in 
contests involving trusts or inter 
vivos transfers. In other areas, the 
legislature has enacted parallel 
statutes for both wills and trusts.*° 

Although one might assume for 
reasons mentioned in the preceding 
paragraph that the new statute ap- 
plies only to will contests, that con- 
clusion would be incorrect. In Cripe, 
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the Florida Supreme Court required 
the presumption of undue influence 
to be uniformly applied in contests 
involving either testamentary or 
inter vivos gifts.© The new statute 
nowhere supersedes Cripe’s require- 
ment that the presumption of un- 
due influence be uniformly applied. 
The language of the new statute 
nowhere limits application of the 
new statute only to will contests. 
The proper approach is to apply the 
new statute not only to will contests, 
but also to contests involving trusts 
and inter vivos transfers. In this 
manner, uniformity will be main- 
tained and legislatively established 
public policy will be implemented. 
Similar public policy considerations 
apply in postdeath challenges re- 
gardless of whether the disputed gift 
is testamentary or inter vivos. 


Carpenter and Cripe 
Partially Survive New Statute 

Those portions of Carpenter and 
Cripe that prescribe the legal effect 
of the presumption of undue influ- 
ence®! are superseded by the new 
statute. Those portions of Carpen- 
ter and Cripe that explain the cir- 
cumstances giving rise to the pre- 
sumption of undue influence™ are 
not superseded by statute. Cripe’s 
requirement of uniform application 
of the presumption of undue influ- 
ence is not superseded by statute.® 

Neither the presumption statutes 
nor the new statute change the 
“greater weight of the evidence” 
standard applicable to undue influ- 
ence cases under Carpenter and 
Cripe.* The same evidentiary stan- 
dard should be applied to the al- 
leged wrongdoer’s burden of over- 
coming a presumed fact of undue 
influence. 


New Statute Appropriately 
Shifts Burden of Proof 
Although courts and scholars 
have long disagreed over the proper 
legal effect of rebuttable presump- 
tions,® the new statute requires an 
appropriate shifting of the burden 
of proof in undue influence cases. 
Undue influence is rarely suscep- 
tible of direct proof because of se- 
cret or private dealings between the 


decedent and the alleged wrongdoer; 
the latter typically testifies that he 
did nothing wrong, and the decedent 
never testifies to the contrary.” Self- 
serving testimony of the alleged 
wrongdoer is inherently suspect, but 
is often difficult to overcome for lack 
of more compelling direct evidence. 

Florida is a retirement state with 
a substantial older population. We 
frequently read or learn of the eld- 
erly being financially exploited by 
people they rely upon and trust. 
Senior citizens suffering from sick- 
ness, weakness, or both, are particu- 
larly susceptible to undue influence. 

A higher burden should be placed 
on those who claim substantial gifts 
under circumstances where self- 
serving manipulation and over- 
reaching can easily occur. Once the 
trial court makes a prima facie de- 
termination that the alleged undue 
influencer enjoyed a confidential 
relationship with the decedent and 
was active in procuring the disputed 
instrument/gift, it is reasonable and 
appropriate to shift the burden of 
proof to the alleged wrongdoer to 
show that no undue influence oc- 
curred. 


Conclusion 

The new statute clarifies Florida 
law by requiring the presumption of 
undue influence to operate within 
the framework of the presumption 
statutes that took effect in 1979. The 
new statute changes Florida law by 
requiring that once the presumption 
arises, the burden of proof shifts to 
the alleged wrongdoer to show that 
he or she did not procure the dis- 
puted instrument or gift through 
undue influence. Although Carpen- 
ter arguably overstated the practi- 
cal impact of such a burden-shift- 
ing rule,® the undue influence 
pendulum clearly has moved 
against those who procure testa- 
mentary or inter vivos gifts from the 
elderly, sick, or weak through mis- 
use of confidential or fiduciary re- 
lationships. O 
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SENTENCING 


Taking Florida Further 


hen the U.S. Supreme Court handed 
down its opinion in Apprendi v. New Jer- 
sey, 530 U.S. 466 (2000), there was much 
speculation about its meaning, both na- 
tionwide and for Florida.” With the Court’s recent deci- 
sions in Ring v. Arizona, 122 S. Ct. 2428 (2002), and Har- 
ris v. United States, 122 S. Ct. 2406 (2002), we now know 
a bit more about what Apprendi signifies.’ This article 
discusses how Ring and Harris impact Florida law, in- 
cluding the changes they will necessitate. 

The critical holding in Apprendi was that “[o]ther than 
the fact of a prior conviction, any fact that increases the 
penalty for a crime beyond the prescribed statutory maxi- 
mum must be submitted to a jury, and proved beyond a 
reasonable doubt.”* Ring considered how this holding 
applied to capital sentencing proceedings, and Harris, to 
the use of mandatory minimums in noncapital sentenc- 
ing. As developed more fully below, Ring portends im- 
portant changes for Florida, requiring a rewriting of 
Florida’s death penalty statute, while Harris promises 
far less significant impacts on sentencing to terms of 
imprisonment. 


Capital Sentencing 

In Ring, the Court evaluated Arizona’s death penalty 
procedure, under which the trial judge alone determines 
the existence of any aggravating circumstance—which 
is necessary before a capital sentence may be imposed— 
and makes the ultimate choice between death and life 
imprisonment. By a vote of seven to two, the Court held 
that this procedure violated Apprendi because “[c]apital 
defendants, no less than non-capital defendants, .. . are 
entitled to a jury determination of any fact on which the 
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Into 
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legislature conditions an increase in their maximum pun- 
ishment.”° Thus, juries must participate in the capital 
sentencing process. 

This decision clearly casts constitutional doubts on 
Florida’s death penalty procedure.® Under F‘S. §921.141, 
the jury participates in the death penalty proceedings, 
but its role is explicitly labeled “advisory.” Rather, it is 
the trial judge who makes the final decision, 
“(njotwithstanding the recommendation of... the jury.”’ 
Accordingly, under Florida law, a judge may sentence a 
defendant to death over the objection of the jury, which 
clearly violates the rule laid down in Ring. 

Thus, at a minimum, Ring requires amendment of 
§921.141 to remove the language allowing the judge to 
override the decision of the jury. But further changes 
will be necessary. Because a fundamental requirement 
of the U.S. Supreme Court’s death penalty jurisprudence 
is that the capital decision-making process must provide 
a framework that guides the exercise of sentencing dis- 
cretion,’ the statute must spell out how the jury is to 
make its decision regarding the death penalty. In mak- 
ing the necessary changes, however, the Florida Legisla- 
ture will probably want to deviate as little as possible 
from the current statute, in order to discourage the new 
challenges that wholesale changes might spark. 

The statute currently requires the following decision- 
making process. The jury should consider “(a) Whether 
sufficient aggravating circumstances exist . . .; (b) 
Whether sufficient mitigating circumstances exist which 
outweigh the aggravating circumstances found to exist; 
and (c) Based on these considerations, whether the de- 
fendant should be sentenced to life imprisonment or 
death.” Pursuant to Ring, specific jury findings with 
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regard to subsections (a), (b), and (c) 
should be required. Otherwise, we 
will never know which aggravators 
and mitigators the jury found. With- 
out that knowledge, proportionality 
review of individual death sen- 
tences—which the Florida Supreme 
Court considers an integral part of 
its statutorily mandated review of 
every death case''"—would be nearly 
impossible. 

So at the end of each capital sen- 
tencing proceeding, the jury should 
receive a verdict form” listing each 
of the aggravating and mitigating 
circumstances propounded by the 
state and the defense, and asking 
for a specific finding from the jury 
regarding each factor. As its final 
finding, the form should ask the jury 
to balance the factors found and 
thereby determine whether the pen- 
alty should be death or life impris- 
onment. Any procedure that contem- 
plates less specific findings by the 
jury would seem to disable mean- 
ingful proportionality review." 

In addition to these required 
changes in Florida’s death penalty 
statute, there is the further question 
of the level of agreement the jury 
must reach with regard to each of 
these findings. Section 921.141 cur- 
rently provides that the jury may 
render its advisory opinion by “ma- 
jority” vote.’ Except for jury find- 
ings regarding mitigating circum- 
stances,” this will surely not pass 
constitutional muster. As the U.S. 
Supreme Court has strongly im- 
plied, any vote by a 12-person jury 
in a criminal case that is less than 
nine-to-three in favor of the state 
fails to satisfy the Sixth 
Amendment's right to trial by jury.'® 
And more may be required in a capi- 
tal case, because of the Court’s con- 
tinuing recognition that “death is 
different,” that death penalty cases 
require what some have called “su- 
per due process.”'’ And yet more 
may be required in Florida, with its 
long history of requiring unanimous 
jury verdicts in criminal cases.'* 

Consequently, it seems safest to 
require jury unanimity regarding 
any proposed aggravating circum- 
stance and the final choice of death 
over life imprisonment. Unanimity 
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is the norm among those jurisdic- 
tions in which the jury makes the 
capital punishment decision,'* and 
Florida should join this group.” 

Even with these changes, the cur- 
rent statutory language regarding 
the judge’s role in the death penalty 
decision should largely remain in 
force, thus minimizing the changes 
in §921.141. The statute requires 
that the judge make written find- 
ings tracking the jury decision-mak- 
ing process outlined above.”' Of 
course, pursuant to Ring, the judge 
could include in his or her written 
findings only those aggravating cir- 
cumstances agreed to by the jury, 
and could choose death over life only 
if the jury had done so. But the judge 
could disagree with the jury, about 
one or more aggravating circum- 
stances found by the jury, or over 
whether the balancing of 
aggravators and mitigators favors 
capital punishment over life impris- 
onment. This will not only maintain 
an important role for the trial judge, 
but also will continue the practice 
of basing death sentences on writ- 
ten judicial findings, which greatly 
facilitates appellate review. 

These changes in Florida’s capi- 
tal punishment procedures should 
satisfy the requirements of Ring. On 
the other hand, failure to effect 
these or similar changes could place 
the state’s death penalty in consti- 
tutional limbo.” 


Noncapital Sentencing 

Just as Ring implied answers to 
several questions about capital sen- 
tencing in Florida, Harris resolved 
many issues pertaining to 
noncapital sentencing in the state. 
The clearest message Harris has for 
Florida is that the state’s manda- 
tory minimum sentencing provi- 
sions do not require a jury finding 
of the facts triggering the manda- 
tory minimum beyond a reasonable 
doubt (except in the highly unlikely 
event that the mandatory minimum 
exceeds the statutory maximum). 
The Harris decision also implies 
that factors raising a guideline sen- 
tence under Florida’s Criminal Pun- 
ishment Code, which are similar to 
mandatory minimum sentencing 


provisions, do not have to be found 
by a jury beyond a reasonable 
doubt—provided that the factors do 
not raise the guideline sentence be- 
yond the statutory maximum. 

Harris had attacked a provision of 
federal law establishing a higher 
mandatory minimum sentence for 
possession of a firearm during a drug 
offense, if the sentencing judge found 
that the defendant had “brandished” 
the firearm.” The basis of Harris’ 
attack was language in the opinions 
in Apprendi casting doubt on the con- 
tinued validity of McMillan v. Penn- 
sylvania, 477 U.S. 79 (1986), which 
had upheld a state mandatory mini- 
mum provision against similar alle- 
gations.” By a vote of five-to-four. the 
Harris Court held that McMillan 
survived Apprendi, and thus rejected 
Harris’ constitutional challenge to 
the statute. 

The majority in Harris could not 
agree, however, on a single explana- 
tion for its result. A four-justice plu- 
rality, speaking through Justice 
Kennedy, thought McMillan and 
Apprendi consistent as long as the 
mandatory minimum sentence in- 
volved did not exceed the statutory 
maximum for the crime charged.” 
The four dissenters, led by Justice 
Thomas, disagreed, stressing the 
“heighten[ed] . . . loss of liberty and 
... the increased stigma” associated 
with a mandatory minimum sen- 
tence.” The majority’s fifth vote, 
Justice Breyer, wrote, “I cannot eas- 
ily distinguish Apprendi . . . from 
this case in terms of logic,” but since 
he had dissented in Apprendi, 
Breyer chose to continue to adhere 
to that dissent in Harris.” 

Thus, while Harris clearly held 
that the facts mandating a mini- 
mum sentence need not be found by 
a jury beyond a reasonable doubt 
(unless the mandatory minimum 
sentence exceeds the statutory 
maximum), the lack of a majority 
opinion on the crucial question in 
the case leaves the law of noncapital 
sentencing in a somewhat precari- 
ous state. Four justices—Rehnquist, 
O’Connor, Kennedy, and Scalia, the 
plurality in Harris—seem to have 
limited Apprendi to sentences that 
exceed the statutory maximum, 


leaving all other noncapital sentenc- 
ing provisions beyond Apprendi’s 
reach.** Four other justices— 
Stevens, Souter, Thomas, and 
Ginsburg, the Harris dissenters— 
seem prepared to extend Apprendi 
to any sentencing provision that sig- 
nificantly increases the loss of lib- 
erty or stigma imposed on the de- 
fendant.”® And Justice Breyer is 
apparently asserting the right to 
choose when he wants to apply 
Apprendi and when he doesn’t. 

Despite this precarious balance, 
it is not difficult to predict the US. 
Supreme Court’s resolution of an 
issue like the one that split the Fifth 
District Court of Appeal in McCloud 
v. State, 803 So. 2d 821 (Fla. 5th DCA 
2001). In McCloud, the Fifth Dis- 
trict, sitting en banc, considered the 
constitutionality of a sentencing 
judge’s finding of sexual penetra- 
tion, which under the criminal pun- 
ishment code raised McCloud’s sen- 
tencing score by 80 points, thus 
increasing his recommended sen- 
tence for sexual battery by 80 
months.*’ While four members of the 
McCloud court held that Apprendi 
required a jury finding of sexual 
penetration beyond a reasonable 
doubt,*! six judges disagreed, be- 
cause even with the additional 
points for sexual penetration, 
McCloud’s sentence did not exceed 
the statutory maximum.” 


lessons for the thodern lawyer 


Extrapolating from the opinions 
in Harris, it is relatively easy to pre- 
dict that the U.S. Supreme Court 
would agree with the majority in 
McCloud. Those justices in the Har- 
ris plurality would, of course, agree, 
because the McCloud majority an- 
ticipated Harris’ refusal to apply 
Apprendi to sentences that fall be- 
low the statutory maximum.* Even 
if all four of the Harris dissenters 
were to side with the McCloud dis- 
senters,** that would still leave Jus- 
tice Breyer’s vote controlling. And 
the primary reason he expressed for 
dissenting in Apprendi was the need 
to give jurisdictions the scope to 
adopt sentencing guidelines 
schemes like the federal sentencing 
guidelines and those in Florida’s 
Criminal Punishment Code.* 

There is a further reason to ex- 
pect the U.S. Supreme Court not to 
apply Apprendi to sentencing factors 
like the one in McCloud. With the 
Florida Supreme Court’s decision in 
Hall v. State, 823 So. 2d 757 (Fla. 
2002), upholding the most recent 
version of the criminal punishment 
code from constitutional attack, it 
has become clear that Florida no 
longer has a true guidelines scheme. 
By making the statutory maximum 
the upper bound on any guidelines 
sentence, as the Florida Legislature 
did for all crimes committed after 
October 1, 1998,*° Florida has moved 


from a guidelines system to what 
might be called a scheme of discre- 
tionary minimums. The guidelines 
establish only the minimum sen- 
tence, not a range, but the minimum 
is discretionary because the judge 
may still depart downward.” So un- 
derstood, Florida’s sentencing pro- 
visions closely resemble those ap- 
proved in Harris.** 

Accordingly, Harris strongly im- 
plies that a jury finding beyond a 
reasonable doubt will not be neces- 
sary for facts that raise a guideline 
sentence—as long as the sentence 
remains below the statutory maxi- 
mum. But Harris’ emphasis on the 
statutory maximum raises another 
question with specific relevance to 
Florida: What constitutes the statu- 
tory maximum? 

Since the decision in Apprendi, 
many of Florida’s prosecutors have 
argued that Florida’s Criminal Pun- 
ishment Code enacts a system of 
“floating maximums.”*’ Because the 
code provides that its sentence com- 
putation supersedes the statutory 
maxima in §775.082(3),*° the 
state has argued that the guidelines 
provisions, and not §775.082(3), 
state the statutory maximum for 
any individual crime—that is, the 
maximum “floats” according to ap- 
plication of the rules in the guide- 
lines. Under this theory, a guidelines 
sentence in Florida, by definition, 
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can never exceed the statutory 
maximum. 

It is important for both the 
Florida courts and the Florida Leg- 
islature to recognize that this theory 
of “floating maximums” is funda- 
mentally inconsistent with the U.S. 
Supreme Court’s decision in 
Apprendi. The reason is simple. If 
the notion of “floating maximums” 
works for Florida, why didn’t it also 
work for New Jersey? If Florida’s 
sentencing guidelines supersede its 
statutory provisions on maximum 
sentences, why didn’t New Jersey’s 
hate crime sentencing statute*’ 
similarly supersede that state’s 
statutory maxima? In other words, 
if the theory of “floating maximums” 
is valid, there was nothing to decide 
in Apprendi, because Apprendi’s 
sentence conformed to the statutory 
maximum as modified (“floated”) by 
New Jersey’s hate crime statute. So 
the Court’s decision in Apprendi 
should be read as a rejection of the 
notion of “floating maximums.” 

The state proffered its theory of 
“floating maximums” in Hall, and to 
its credit, the Florida Supreme 
Court refused to accept it. Among 
his many challenges to his sentence, 
Hall argued that it violated 
Apprendi. The state countered that 
there could be no Apprendi violation 
because the sentence conformed to 
the guidelines—thus invoking the 
“floating maximums” theory*—but 
the court upheld the sentence in- 
stead because it did not exceed the 
statutory maximum stated in 
§775.082(3).*° 

Harris limits the applicability of 
Apprendi to noncapital sentencing 
in Florida, but adoption of the “float- 
ing maximums” argument would 
render Apprendi wholly inappli- 
cable. The U.S. Supreme Court will 
surely not allow such a flouting of 
its precedent, especially after it re- 
inforced the significance of the 
statutory maximum in Harris. To 
avoid reversal in the nation’s high- 
est tribunal, the Florida courts 
should reject the dubious notion of 
“floating maximums,” recognizing 
instead that the maxima stated in 
§775.082(3) control the Apprendi 
analysis. And, as I argued soon af- 
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ter the decision in Apprendi," the 
Florida Legislature ought to repeal 
the statutory provision allowing a 
guidelines sentence to exceed the 
maxima contained in that section. 


Conclusion 

Apprendi continues to impact 
criminal sentencing throughout 
America, including the State of 
Florida. It is obvious that Ring will 
require important changes in 
Florida’s death penalty procedures. 
Harris portends fewer changes, 
leaving most of the _ state’s 
noncapital sentencing rules undis- 
turbed. But Harris underscores that 
at the very least Apprendi’s concept 
of the statutory maximum—un- 
modified by any spurious concept of 
“floating maximums”’—continues to 
limit judicial factfinding at the sen- 
tencing stage. U 
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Burdens of Proof of Reasonableness and 


Undue Hardship Under Titles I, II, and ITI 


he previous installment 

of this article in the Janu- 

ary issue of The Florida 

Bar Journal focused on 
the specific language in the ADA 
that governs the allocation of the 
parties’ burdens of proof in an ADA 
case in which the plaintiff claims 
the need for an accommodation. It 
also discussed some of the cases in 
which the courts have articulated 
language to describe those burdens. 
The current installment deals with 
the plaintiff’s prima facie burden to 
show entitlement to an accommo- 
dation. It also suggests some guide- 
lines for apportioning the parties’ 
burdens of proof. 


Courts’ Requirements 
for Prima Facie Showing 
of Reasonableness 

The measure of proofs required 
of plaintiffs to establish a prima 
facie case that an accommodation 
is reasonable have varied from gen- 
eral statements of what seems rea- 
sonable to fairly detailed plans. In 
Barth v. Gelb, 2 F.3d 1180 (D.C. Cir. 
1995), the plaintiff who was se- 
verely diabetic sought an assign- 
ment to one of the overseas loca- 
tions of his employer, the Voice of 
America (VOA). His condition re- 
quired him to be located near a so- 
phisticated medical facility. Mr. 
Barth’s requested accommodation 
was an assignment to one of the 
VOA’s three or four locations near 
such a facility. 2 F.3d at 1188. No 
issue was raised by the VOA that 
the requested accommodation was 
“unreasonable in the abstract.” Id. 
at 1187. The burden then logically 
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passed immediately to the em- 
ployer to prove as an affirmative 
defense that such an assignment 
would result in an undue hardship. 

In Borkowski v. Valley Central 
School District, 63 F.3d 131 (2d Cir. 
1995), the plaintiff’s burden was 
limited to suggesting that she be 
given a teacher’s assistant as an 
accommodation. The court found 
that this met the plaintiff’s burden 
to suggest a reasonable accommo- 
dation which it held to be a mere 
burden of production, a burden that 
is not a heavy one. 63 F.3d at 138. 
Thereafter, the burden to prove that 
the accommodation would impose 
an undue hardship fell on the school 
district. The court observed at 63 
F.3d 139: 


[W]hile the plaintiff could meet her bur- 


den of production by identifying an ac- 
commodation that facially achieves a 
rough proportionality between costs 
and benefits, an employer seeking to 
meet its burden of persuasion on rea- 
sonable accommodation must under- 
take a more refined analysis. And it 
must analyze the hardship to be im- 
posed through the lens of the factors 
listed in the regulations, which include 
the industry to which the employer be- 
longs as well as the individual charac- 
teristics of the individual defendant- 
employer. 


The plaintiffs in Staron v. 
McDonald’s Corporation, 51 F.3d 
353 (2d Cir. 1995), because they suf- 
fered from asthma, were unable to 
patronize the defendants’ fast-food 
restaurants where smoking was 
permitted. Plaintiffs sought a total 
ban on smoking or an injunction 
against the maintenance of policies 
that would prevent them from en- 
tering the restaurants. Id. at 358. 
The Second Circuit, reversing the 
district court’s dismissal of the com- 
plaint for failure to state a cause of 
action, found this sufficient to make 
a prima facie showing, at least at 
the pleading stage, of a reasonable 
accommodation.! The court ruled at 
51 F.3d at 358 that: 

While plaintiffs bear the eventual bur- 
den of showing that particular modifi- 
cations are reasonable . . . we do not 
think that it is necessary at this point 
in the lawsuit to bind plaintiffs to one 
specific modification they prefer. If the 
plaintiffs should fail in their request for 
an outright ban on smoking, they may 
still be able to demonstrate after dis- 
covery that modifications outside of an 
outright ban, such as partitions or ven- 


tilation systems, are both “reasonable” 
and “necessary.” 


Thus the Second Circuit allows, 
at least at the pleading stage, a lib- 
eral opportunity for the plaintiff to 
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get to a trial on the facts. The Fifth 
Circuit also was relatively lenient 
to the plaintiff in Johnson v. 
Gambrinus Company/Spoetzel 
Brewery, 116 F.3d 1052 (10th Cir. 
1997). The matter was heard on ap- 
peal from the district court’s injunc- 
tion based on its finding that the 
defendant had violated Title III by 
refusing to let the plaintiff’s service 
dog accompany him on a brewery 
tour. The court found that the plain- 
tiff had met his burden of showing 
a reasonable modification by merely 
requesting that the defendant dis- 
continue its blanket policy of exclud- 
ing animals from its brewery tours. 
Id. at 1064. The court reasoned that 
the burden was not on the plaintiff 
to show that there were no obstacles 
to access. This is part of the 
defendant’s case to meet its burden 
of proof that such obstacles exist. Id. 
at 1064 n.11. This modification was 
held to be reasonable in the run of 
cases. Id. at 1065. The appellate 
court ruled that the district court 
had correctly concluded that there 
were parts of the tour where the 
animal could be taken without fun- 
damentally altering the nature of 
the tour. Jd. It further found that the 
district court was not obligated to 
delineate the exact nature of the 
changes to be made by the defen- 
dant. The specifics of the changes 
were to be considered later in the 
case after remand to the district 
court. Id. 

The 10th Circuit was more de- 
manding of the plaintiff in Colorado 
Cross Disability Coalition v. 
Hermanson Family Limited Partner- 
ship I, 264 F.3d 999 (10th Cir. 2001). 
In that case, the court found that the 
plaintiff failed to present evidence 
“tending to establish” a readily 
achievable method of barrier re- 
moval at trial. The barrier in ques- 
tion was the front entrance to a 
building of the defendant for which 
the plaintiff’s expert suggested a 
ramp. The expert testified that a 
sketch that he had prepared was 
merely “conceptual” rather than a 
construction drawing. Jd. at 1007. 
When apprized of the nine-inch 
height of the entrance, he proposed 
extending the ramp out into the 
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sidewalk, where it would have been 
a hazard to visually impaired indi- 
viduals. The court reasoned that 
“plaintiff introduced evidence re- 
garding only speculative concepts of 
ramp installation, rather than evi- 
dence that a specific design was 
readily achievable.” Id. at 1007-08. 
The court further faulted the plain- 
tiff for failing to show that the city 
would approve of a proposed modi- 
fication to the defendant’s histori- 
cally designated building and for not 
providing detailed cost estimates. 
The court would require a specific 
design rather than the speculative 
conceptual proposal of the plaintiff's 
expert. The court obviously raised 
the bar high for “tending to estab- 
lish,” requiring the plaintiff to pro- 
vide considerable detail in the first 
instance rather than requiring the 
defendant to rebut the plaintiff’s 
proposal as an affirmative defense. 

The court’s decision was a rela- 
tively easy one in Willis v. Conopco, 
Inc., 108 F.3d 282 (11th Cir. 1997), 
the plaintiff had serious reactions 
to enzymes in the detergent manu- 
factured by the defendant. The de- 
tergent was pervasive in the 
defendant’s facility. The plaintiff 
was not able to propose any accom- 
modation to her condition. She 
claimed that she was relieved of this 
duty because the employer had not 
engaged in the “interactive process” 
with her to determine if her condi- 
tion could be accommodated.” The 


court rejected the plaintiff’s view 
that she needed merely to request 
an accommodation generally, after 
which it was up to the employer to 
find one. The court quite correctly 
held “that establishing that a rea- 
sonable accommodation exists is 
part of an ADA plaintiff’s case.” 

In Association for Disabled Ameri- 
cans, Inc. v. Concord Gaming Corpo- 
ration, 158 F. Supp. 2d 1353 (S.D. 
Fla. 2001), the plaintiffs complained 
of the inaccessibility of many of the 
offerings on a gaming cruise ship. 
As the framework for its decision 
the court quoted the language 
quoted earlier in this article from 
Johnson v. Gambrinus Co. / Spoetzel 
Brewery. 

The plaintiffs, who were wheel- 
chair users, complained of the slope 
of the gangway by which the ship is 
boarded. They proposed a ramp with 
a more gradual slope. The court 
found that their proposal, though 
possibly reasonable in the general 
sense, failed to take into account 
that the slope changes with the level 
of the tide. Id. at 1364. Therefore, 
even with a more gradual slope 
there would not be an effective cor- 
rection at high tide. The plaintiffs 
suggested the installation of an el- 
evator to give them access to restau- 
rant and dancing facilities on the 
second, third, and fourth decks. The 
court found that this was not a 
readily achievable proposal due to 
the great expense and the fact that 
the ship would have to be dry- 
docked for two months for the instal- 
lation. Id. at 1363. It further found 
that supplying a dance floor on the 
first deck with music piped in from 
the third deck dance floor would re- 
sult in a fundamental alteration by 
taking away the limited space avail- 
able for gaming tables on the first 
deck. Id. at 1365. Gaming is the 
principal purpose of the ship. The 
plaintiffs failed in their pursuit of 
access to a certain observation area. 
Id. Acknowledging that there was no 
way to make it accessible, they 
failed to propose a reasonable ac- 
commodation. 

The court found that the plain- 
tiffs’ proposal to lower the cash 
counter was not reasonable due to 
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the expense and its current height 
was required for security reasons. 
Id. at 1366. The court also found 
that the plaintiffs’ proposal to lower 
a portion of the craps tables to al- 
low them to play from their wheel- 
chairs or let them play from the low- 
ered portion where the game’s 
attendants stand were not reason- 
able. The court reasoned that it 
would alter the playing surface, 
thereby fundamentally altering the 
nature of the game. Additionally, it 
might give disabled players greater 
access than other players. 

Although the Concord Gaming 
court did not expressly say so, it 
appears to have placed all the bur- 
dens on the plaintiff by not finding 
the plaintiffs’ proposals reasonable 
in the general sense. It appears 
never to have arrived at the point 
of requiring the defendant to prove 
undue hardship or fundamental al- 
teration as affirmative defenses, al- 
though evidence to support these 
defenses was obviously presented by 
the defendant. 

The plaintiffs in Access Now, Inc. 
v. South Florida Stadium Corp., 161 
F. Supp. 2d 1357 (S.D. Fla. 2001), 
were also given a burden of show- 
ing the reasonableness of their pro- 
posal that went to the far end of 
what might be reasonable in the 
general sense or in the run of cases. 
Quoting the same language from 
Johnson v. Gambrinus Co./Spoetzl 
Brewery that was cited in Concord 
Gaming, the court additionally 
found that mere noncompliance 
with the ADAAG guidelines does not 
conclusively establish a violation of 
Title III in existing facilities. Id. at 
1368.° It held that deviation from 
ADAAG standards are a relevant 
consideration. The standards pro- 
vide “valuable guidance,” but the 
“plaintiff carries the additional bur- 
den of showing that removal of the 
barriers is readily achievable.” Id. 

The plaintiffs sought to have one 
percent of the stadium seating 
wheelchair-accessible pursuant to 
the ADAAG standards. In granting 
defendant’s motion for summary 
judgment the court faulted the 
plaintiffs for failing to show that the 
existing wheelchair seating was not 


adequate to meet the demands for 
such seating and for failing to show 
that their requested modification 
would improve access to the sta- 
dium. Jd. Additionally, the court held 
that the plaintiffs had failed to sug- 
gest a readily achievable accommo- 
dation. One of plaintiffs’ experts 
supplied a diagram showing areas 
that would accommodate additional 
wheelchair seating. Another offered 
testimony that it would be feasible 
to add wheelchair seating at an es- 
timated considerable expense. The 
court found that the plaintiffs of- 
fered only “speculative concepts” 
rather than evidence of readily 
achievable accommodations. The 
court also ruled for the defendant 
on plaintiff’s claim about lack of 
accessible restrooms finding that 
the plaintiffs had failed to present 
any plan for modification of the 
restroom. Implicit in the court’s 
opinion is that the plaintiffs had 
failed to present evidence of accom- 
modations that would be reason- 
able in the general sense, that is in 


the run of cases. 


Some Modest Proposals 

The variety of situations in the 
foregoing cases makes it apparent 
that no one scheme of proofs will 
suit every situation. If reasonable 
accommodation is to have its own 
allocation of proofs, the courts will 
certainly be mindful of the admoni- 
tion in McDonnell Douglas v. Green, 
409 U.S. 792, 802 n.13 (1973), that 
“The facts will necessarily vary in 
Title VII [and ADA] cases, and the 
specification above of the prima fa- 
cie proof required from respondent 
is not necessarily applicable in ev- 
ery respect to differing factual situ- 
ations.” In other words, one size does 
not fit all. 

Although the defendant in Barth 
did not deny that the requested ac- 
commodation was reasonable on its 
face, the court considered the situa- 
tion where reasonableness is an is- 
sue. The court opined that after the 
plaintiff proposed an accommoda- 
tion that would permit the plaintiff 
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to perform the job “it would be up to 
the employing agency to refute that 
evidence. The burden, however, re- 
mains with the plaintiff to prove his 
case by a preponderance of the evi- 
dence.” 2 F.3d at 1186. 

The easiest scenario to address is 
the pleading stage. Consistent with 
the Supreme Court’s holding in 
Swierkiewicz v. Sorema, 122 S. Ct. 
992 (2002), and Fed. R. Civ. P. 8(a)(2), 
a plaintiff should be able to plead 
as a conclusion that accommodation 
is required and a reasonable accom- 
modation is available. The plaintiff 
who unnecessarily pleads more spe- 
cifically what accommodation 
should be provided will be subject 
to a Rule 12(b)(6) motion to dismiss 
if the court finds the suggested ac- 
commodation unreasonable as a 
matter of law. Minimalist pleading 
was approved in Parr v. L & L Drive- 
Inn Restaurant, 96 F. Supp. 2d 1065, 
1083 (D. Haw. 2000), where the com- 
plaint alleged a few specific ex- 
amples along with a general allega- 
tion that the defendant had “failed 
to eliminate readily achievable ar- 
chitectural barriers to equal acces- 
sibility.” The court found that the 
complaint afforded the defendant 
adequate notice within the Rule 
8(a)(2) allowance of “a short and 
plain statement of the claim show- 
ing that the pleader is entitled to 
relief.” This was also the reasoning 
of the court in Emerick v. Kahala L 
& L, Inc., 18 NDLR J 116. There, the 
court found that pleading of a few 
specific examples and an allegation 
that the defendant “failed eliminate 
readily achievable architectural bar- 
riers to equal accessibility’ as required 
by the ADA” satisfied the require- 
ments of Rule 8(a)(2). Jd. at p.16. 

Assignment of the opposing bur- 
dens in many other cases will not 
pose a difficult problem. In a case 
such as US Airways, Inc. v. Barnett, 
122 S. Ct. 1516 (2002), where the 
requested accommodation is per se 


not required by the ADA as a mat- . 


ter of law in the absence of special 
circumstances it is incumbent on 
the plaintiff to show the existence 
of those circumstances as part of 
the substance of the plaintiff’s 
prima facie case. The plaintiff 
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passes this hurdle if the defendant 
is unable to rebut the arguments 
showing that there are reasons in 
the particular case why the accom- 
modation is reasonable. Any affir- 
mative defense that the defendant 
offers will be something other than 
the initial reason for arguing that 
the accommodation is not reason- 
able. The defendant will have the 
burden of proof on that defense. 

In a Title III case where there is 
a clear departure from ADAAG 
standards that obviously impedes 
accessibility and no apparent ob- 
stacles to correction the plaintiff 
will establish a prima facie case by 
merely seeking a correction. The 
burden should then move quickly to 
the defendant to produce evidence 
of any hardship that is not obvious. 
There are many scenarios where 
this might be the case. Among them 
are a needed curb cut, lack of acces- 
sible hardware on doors, sinks, or 
toilets, noncompliant floor covering, 
absence of required grab bars, inac- 
cessible pay telephones or water 
fountains, or a lack of accessible 
seating in a restaurant. In many of 
these cases the prima facie case is 
likely to be the self-evident accom- 
modation of conforming to ADAAG 
standards. This will be the case at 
least where a prohibitive cost or 
design or structural problems are 
not evident on the face of things. In 
this situation the defendant’s de- 
fense will be one of undue hardship 


on which the defendant has the bur- 
den of proof. 

If the defense is that an accom- 
modation will alter the fundamen- 
tal nature of a facility, unless such 
an alteration is immediately appar- 
ent the affirmative defense burden 
should pass directly to the covered 
entity. In the case of the craps tables 
involved in Concorde Gaming, it 
would seem that to most observers 
lowering a portion of a rail around 
the table would not fundamentally 
alter the nature of the game. It 
would follow in such a case that the 
defendant should have the burden 
of proving the fundamental alter- 
ation defense. 

An example of the most difficult 
type of case is a Title III case in 
which the need for extensive struc- 
tural changes that on the face of 
things appear to require extensive 
renovation and expense. As seen 
above, the courts have phrased the 
showing required from the plaintiff 
with a variety of standards. These 
include a showing that an accommo- 
dation is plausible with a cost that 
clearly does not exceed its benefits 
or one that is feasible in the run of 
cases or on its face or reasonable in 
the general sense. Among the other 
standards of proof required of plain- 
tiffs for a prima facie case are sug- 
gestions of an accommodations that 
are plausible, facially practical, fa- 
cially reasonable or the requirement 
that the plaintiff provide evidence 
tending to establish that the re- 
moval of an architectural barrier is 
readily achievable. The plaintiff’s 
burden was classified in Borkowski, 
as “not a heavy burden,” 63 F.3d at 
138, while the defendant’s burden 
was found to be “a more refined 
analysis.” Id. at 139. The plaintiff's 
burden was described as a “gener- 
alized inquiry” in Willis, while the 
defendant’s burden was held to be a 
more specific inquiry. The various 
characterizations of the plaintiff’s 
burden do not on their face mandate 
different results. The key lies in the 
application of the standard. How 
much does it take to be reasonable 
on its face or in the run of cases? 

In Colorado Cross Disability Coa- 
lition, the court required specific 
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evidence tending to establish that 
a proposed accommodation is 
readily achievable. A conceptual 
drawing was not sufficiently spe- 
cific. A precise design was called for. 
A plaintiff should be required to do 
more than say “change it” and make 
vague suggestions. A detailed plan, 
however, seems to be more than a 
generalized inquiry into readily 
achievability. The burden was 
placed on the plaintiff to show that 
the city would approve of the re- 
quired alteration of a historical 
building. It seems that this obstacle 
would not appear on the face of 
things and therefore should be part 
of the covered entity’s affirmative 
defense. 

In South Florida Stadium Corp., 
161 F. Supp. 2d at 1376, the defense 
presented uncontroverted evidence 
that the existing wheelchair seating 
was underutilized. Since this is not 
information that would be facially 
apparent, it was the proper subject 
of an affirmative defense on which 
the defendant had the burden of 
proof. Similarly in a case involving 
supplying auxiliary aids such as 
hearing devices the burden should 
be on the defendant to prove that 
there is no need for the aids or that 
those currently available are ad- 
equate to meet the needs of the cov- 
ered entity where this is in fact the 
case. The same might be said for 
accessible rooms in hotels and mo- 
tels and accessible parking spaces. 

Showing that a needed accommo- 
dation can be realistically accom- 
plished is an integral part of a 
plaintiff's ADA case. The plaintiff’s 
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initial burden should be to present 
a suggested accommodation that is 
not obviously deficient to a reason- 
ably intelligent person without spe- 
cialized training such as that of an 
architect, structural engineer, or city 
planner. As the court reasoned in 
Barth, the plaintiff should be re- 
quired to prove the reasonableness 
of the proposal by a preponderance 
of the evidence. Any deficiencies in 
the plan that the reasonably astute 
person cannot spot on the face of 
things should be relegated to the 
affirmative defense on which the 
defendant has the burden of proof. 
These would be matters that the 
defendant is in a better or even a 
unique position to know. Included 
might be the defendant’s particular 
financial situation, hidden struc- 
tural obstacles, or business consid- 
erations peculiar to the particular 
defendant or industry. If the defen- 
dant meets that burden, the plain- 
tiff should have the opportunity to 
demonstrate any flaws in the de- 
fense. The burden of proof on the 
defense should, nevertheless, re- 
main with the defendant. O 


' The matter was before the court on 
the plaintiffs’ appeal of an order grant- 
ing the defendant’s motion to dismiss 
their case for failure to state a claim en- 
titling them to relief. It is interesting 
that the court’s analysis was based on 
the requirements of a prima facie case 
of reasonableness. It might have decided 
the case alternatively with reference to 
Fep. R. Civ. P. 8(a)(2), which allows 
minimalist notice pleading. That rule 
requires a complaint to contain no more 
than “a short and plain statement of the 
claim showing that the pleader is en- 
titled to relief.” In Swierkiewicz v. 
Sorema, 122 S. Ct. 992 (2002), the Su- 
preme Court held that a complaint al- 
leging discrimination in violation of the 
ADEA and Title VII of the 1964 Civil 
Rights Act did not have to plead the ele- 
ments of a McDonnell Douglas prima 
facie case to withstand a Rule 12(b)(6) 
motion to dismiss for failure to state a 
claim. The same reasoning would appear 
to apply to an ADA action. 

2 29 C.F.R. §(0)(3) provides that “To de- 
termine the appropriate reasonable ac- 
commodation it may be necessary for the 
covered entity to initiate a formal, in- 
teractive process with the qualified in- 
dividual with a disability in need of the 
accommodation. This process should 
identify the precise limitations resulting 
from the disability and potential reason- 
able accommodations that could over- 
come those limitations.” 


3 The ADAAG (the ADA Accessibility 
Guidelines promulgate by the Depart- 
ment of Justice found at 28 C.F.R. ch. 1) 
provides specifications for compliance 
with the ADA in a considerable variety 
of facilities found in public accommoda- 
tions. Included are requirements for 
sloping surfaces, restrooms, checkout 
lines, entrances, elevators, restaurants, 
curb cuts, railings, water fountains, ac- 
cessible parking, accessible seating in 
auditoriums and other places of public 
entertainment, floor surfaces and pay 
telephones. This is only a sampling of 
what is found in the ADAAG. 
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Real Property, Probate and Trust Law 


Florida’s Unlimited Homestead 
Exemption Does Have Some Limits 


Part 


by Barry A. Nelson and Kevin E. Packman 


ast month in Part I of this 

article, we discussed how 

recent commentators dis- 

cussing high-profile corpo- 
rate malfeasance and accounting 
scandals have sometimes inaccu- 
rately reported the effectiveness 
with which executives (and, by as- 
sociation, debtors in general) can 
use Florida’s unlimited homestead 
exemption to avoid creditors’ 
claims under existing law. We fo- 
cused on the exemption provided 
by the Florida Constitution in Art. 
X, §4 and its legislative implemen- 
tation by the F.'S. Ch. 222. We dis- 
cussed the policy behind the home- 
stead creditors’ claim exemption, 
the types of residences that qualify 
as homestead, the size limitations 
of the real property on which the 
homestead is situated, and, finally, 
the manner in which a residence 
must be owned in order to qualify 
for homestead protection. 

In Part II, we will discuss further 
state and federal law limitations on 
the homestead exemption, and pro- 
posed federal bankruptcy legisla- 
tion which, if enacted, would se- 
verely limit homestead protection 
for those debtors seeking to move 
to Florida to avoid creditors. We will 
also discuss planning issues for 
homestead and potential conflicts 
that can arise between the attorney, 
CPA, and financial planner when 
providing advice on homestead ex- 
empt planning. 


Limitations on Florida’s 
Homestead Exemption 
Imposed by Federal Law 

In some cases, federal law will 


While there are many 
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the exemptions of 
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preempt Florida’s homestead ex- 
emption. In 1998, the Bankruptcy 
Court held that a federal tax lien 
was enforceable against homestead 
property.' The court found that “the 
homestead exemption does not 
erect a barrier around a taxpayer’s 
home sturdy enough to keep out the 
Commissioner of the Internal Rev- 
enue.”” However, due to Congress’ 
concern that seizure of a taxpayer’s 
principal residence is particularly 
disruptive for the taxpayer and the 
taxpayer's family, a taxpayer’s prin- 
cipal residence may be seized to 
satisfy a taxpayer’s tax liability 
only as a last resort. Further, the 
taxpayer’s residence is exempt from 
levy unless a judge or magistrate 
of a U.S. district court approves the 
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levy in writing. See 26 U.S.C. 
§6334(a)(13)(B) and (e) (2002). 
The Supremacy Clause of the U.S. 
Constitution is another avenue 
available to federal courts when 
seeking to preempt state law. U.S. 
Const. Art. VI. Preemption is autho- 
rized if: 
Congress expressly provides for pre- 
emption, if the area of law is one of 
comprehensive federal regulation that 
leaves no room for state laws to 
supplement, if the state law affects a 
field of dominant federal interest pre- 
cluding state laws on the same sub- 
ject, or if the state law and the fed- 
eral law are in actual conflict so that 
compliance with both is physically im- 
possible or the state law obstructs the 
accomplishment of the full objectives 
of Congress.* 


Accordingly, the 11th Circuit 
held that a federal civil forfei- 
ture statute preempts the 
Florida homestead exemption.‘ 
The court found that since the 
statute was designed to punish 
criminals while at the same time 
ensuring that innocent spouses 
are not penalized, “prohibiting 
forfeiture of all homestead prop- 
erty in [Florida] would clearly 
violate the congressional intent 
behind the forfeiture statute.” 
Note, however, that when a judg- 
ment is recorded prior to the 
debtor establishing homestead 
status, the residence is subject to 
levy.® This result should follow 
logically, since any property that 
is not homestead is subject to 
creditors claims and a recorded 
judgment should be respected if 
in place prior to the time a resi- 
dence benefits from homestead 
status. 
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Questionable and 
Fraudulent Conveyances 

Florida courts have stated in dicta 
that the homestead exemption 
should not be used as an instrument 
of fraud upon creditors.’ However, 
when presented with an opportunity 
to so hold under circumstances 
smelling of fraud, the Florida Su- 
preme Court refused to do so. In 
Hawvoco of America, Ltd. v. Hill, 790 
So. 2d 1018 (Fla. 2001), judgment 
was entered against the debtor, a 
resident of Tennessee, on December 
19, 1990. The enforceability of the 
judgment was delayed until Janu- 
ary 2, 1991. With full knowledge of 
the judgment, the debtor purchased 
a Florida home on December 30, 
1990, using nonexempt funds that 
would have been available to the 
known creditor, intentionally con- 
verting them into Florida home- 
stead property. The Florida Supreme 
Court reasoned that when an equi- 
table lien is sought against home- 
stead real property, there must be 
proof of some fraudulent or other- 
wise egregious act by the beneficiary 
of the homestead protection, and the 
creditor did not provide such proof.® 
The court also noted that the 
debtor’s conversion of funds to avoid 
a creditor was not one of the three 
exceptions to the homestead exemp- 
tion under the Florida Constitution 
and, therefore, refused to extend 
equitable principles to permit the 
creditor to proceed against the 
debtor’s homestead.? 

The three circumstances set forth 
in the Florida Constitution under 
which a forced sale of a homestead 
may take place, as cited in Havoco, 
are 1) payment of taxes and assess- 
ments thereon; 2) obligations con- 
tracted for the purchase, improve- 
ment, or repair thereon; or 3) 
obligations contracted for house, 
field, or other labor performed on 
the property.'° While none of these 
situations were present in Havoco, 
the court refused to provide equi- 
table relief for the creditors in a situ- 
ation that appears to have been ide- 
ally suited for it. 

A potential danger of situations in 
which there is egregious conduct, 
however, is the possibility that if the 


matter is in bankruptcy court, the 
bankruptcy court judge may choose 
to withhold, discharge, or dismiss the 
bankruptcy altogether, thereby per- 
mitting creditors to survive bank- 
ruptcy.'! While this potential danger 
is an example of equitable relief a 
judge may choose to provide, it is 
something debtors must be aware of. 


Proposed Federal 
Bankruptcy Legislation 

To curb the perceived abuses of 
the homestead exemption in Florida 
and other states, Congress has been 
considering ways to overhaul the 
nation’s bankruptcy laws since 
1997. In 2001, separate bankruptcy 
reform bills were passed by the Sen- 
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misunderstood; 

2) Our job is to make the law work 
for all Floridians; 

3) The Florida Bar is the gold 
standard for protecting the public; 
and 

4) Good acts are achieved by law- 
yers and judges every day. 

National coverage has been re- 
ceived on this noteworthy program. 
Irecently spoke at the request of the 
Philadelphia Bar Association to 150 
lawyers and judges in Philadelphia 
who wanted to learn more about our 
outstanding program. The Southern 
Conference of Bar Presidents heard 
a stimulating presentation by our 
private consultants and, at the con- 
clusion of the presentation, A.P.. 
Carlton, president of the American 
Bar Association, was enthused by 
the creativity and effectiveness of 
the program. 

Next Steps: The Dignity in Law 
program will continue its media 
outreach, going deeper into our me- 
dia targets. We will be conducting a 
joint survey with the Florida Asso- 
ciation of Nonprofit Organizations 
to showcase the vital role that at- 
torneys play in keeping critical non- 
profit groups alive. We will begin 
direct electronic communication to 
all legislators with a monthly e-mail 
that will graphically demonstrate 
positive information about our pro- 
fession. We will continue to work 
closely with all voluntary bar asso- 
ciations. 

We are exploring several addi- 
tional avenues to engage consum- 
ers including the launching of a 


“Shadow-a-Judge” program that of- 
fers a behind-the-scenes look at our 
system of justice through the eyes 
of a judge; promotions through 
church/community relations de- 
partments to reach underserved 
populations who do not consume 
traditional media; and implemen- 
tation of an educational video/ 
handout materials in jury pool 
rooms throughout the state. 

I am pleased to report the suc- 
cess of the first Dignity in Law All 
Bar Conference held on January 
16, 2003, at the Midyear Meeting 
of The Florida Bar. This was an 
outstanding program that was 
covered by the press statewide 
and offered a provocative panel 
discussion by journalists and in- 
teraction with leading Florida at- 
torneys on the effect of the Dig- 
nity in Law program. 

The lawyers and judges of 
Florida are enthused by this pro- 
gram that draws a line in the sand 
and states to all Floridians that 
we, as lawyers and judges, are 
proud of our profession and are 
pleased to tell all Floridians of the 
importance of the work that we do. 
I urge you to join this effort vigor- 
ously by following the progress of 
the program (www.flabar.org- 
dignityinlaw) and by telling your 
partners, associates, clients, and 
neighbors of your pride in our pro- 
fession. 
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ate and House that, if enacted, 
would have an enormous impact on 
the value of a homestead that may 
escape a bankruptcy. There was 
much debate and conflict between 
the House and Senate versions, with 
one key area of dispute being the 
unlimited homestead exemption 
permitted by several states includ- 
ing Florida and Texas. In April 2002, 
with the threat of a veto from Presi- 
dent Bush should Congress attempt 
to cap state homestead exemptions, 
the two sides came together and 
worked through several competing 
matters.” 

The House bill, H.R. 333, contin- 
ued to permit an unlimited home- 
stead exemption. However, it limited 
the exemption to debtors who had 
owned their homes for at least two 
years prior to filing for protection 
under federal bankruptcy laws. The 
House bill also included three safe- 
guards to protect against perceived 
abuses: 1) the exemption would not 
protect assets that were converted 
into homestead property if the con- 
version occurred within seven years 
prior to filing, and if the court de- 
termined that the conversion was 
done to hinder, delay, or defraud 
creditors; 2) the debtor must have 
lived in the state of the claimed home- 
stead benefit for 730 days prior to fil- 
ing for protection (otherwise the law 
of the prior domicile would generally 
apply); and 3) ifthe unlimited exemp- 
tion was not permitted, the exemp- 
tion would be capped at $100,000. 

The Senate bill, S.420, was much 
less generous to debtors. It required 
that they live in the state of the 
claimed homestead benefit for 730 
days prior to filing for protection in 
order to receive a maximum 
$125,000 homestead exemption. If 
the debtor failed to meet the resi- 
dency requirement, the homestead 
exemption of the prior domicile 
would control. The proposed Senate 
bill did not permit an unlimited 
homestead exemption. 

Members of the conference com- 
mittee met on May 22, 2002, but 
failed to report the bill out of com- 
mittee because of a deadlock over a 
matter unrelated to homestead 
bankruptcy problems.** The compro- 


mise bill, if enacted, would have sig- 
nificantly impacted the ability of a 
person to move to Florida shortly 
before a bankruptcy filing (or any 
other state with favorable home- 
stead provisions) to take advantage 
of its unlimited homestead exemp- 
tion. The compromise version of H.R. 
333 is dead. However, had it been 
enacted, it would have impacted the 
exemption by capping the home- 
stead exemption at $125,000, only 
if the debtor: 1) could not meet a 
residency requirement of 40 months 
in a particular state before filing for 
bankruptcy; 2) was shown to have 
committed fraud or other criminal 
acts, such as violations of state or 
federal securities regulations, prior 
to filing for bankruptcy (this provi- 
sion appears to be aimed at situa- 
tions such as Enron and WorldCom); 
or 3) was subject to pending crimi- 
nal charges. Furthermore, the un- 
limited homestead exemption would 
still apply in Florida if the other 
requirements to qualify for home- 
stead were satisfied. The bank- 
ruptcy court would have had the 
ability to look back 10 years for in- 
stances of fraud associated with a 
homestead exemption claim.'* Much 
has been written on whether the 
compromise bankruptcy bill was fair 
even though it retains the unlimited 
homestead exemption.’° It would 
appear that any future bankruptcy 
reform will have as one of its aims 
the elimination of some of the eve- 
of-bankruptcy maneuvering that 
allowed debtors similar to those in 
the Havoco decision to use Florida’s 
homestead as a successful technique 
to exempt significant assets from 
the reach of the bankruptcy court. 
It should be noted that the com- 
promised bill after being approved 
by the Senate was defeated in the 
House by religious conservatives on 
November 14, 2002. As a result, the 
House introduced H.R. 5745, an 
amendment to H.R. 333, which re- 
moves §330 from the compromised 
House bill. Section 330 was the con- 
troversial provision which prohib- 
ited abortion activists from dis- 
charging their debts incurred in 
connection with protest activities. 
The Senate did not consider the new 
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version of the bill and it has been 
reported that the Senate will no 
longer act on bankruptcy reform in 
2002. In light of the extended nego- 
tiations that took place to arrive at 
the compromise 2002 bankruptcy 
bill described above, it would appear 
likely that there will be reform in 
the future. However, based upon the 
latest string of criminal indictments 
of corporate executives, it is possible 
that legislators may be unwilling to 
accept a continued unlimited home- 
stead exemption, and advisors must 
be aware of such a possibility. 


Planning 

Once a residence satisfies all of 
the requirements for homestead 
creditor protection described in this 
article, other planning issues re- 
main. For example, deciding on the 
amount of equity to maintain in a 
residence can be a very difficult de- 
cision. From an asset protection 
viewpoint, a homestead owned free 
and clear provides the greatest pro- 
tection to a homeowner because his 
or her protected equity in the home 
is equal to its fair market value. 
However, many financial planners 
and CPAs maintain that having too 
much equity in a homestead is 
wasteful because the owner does not 
benefit from a mortgage interest 
deduction and because the funds 
used to pay off the debt may do bet- 
ter if invested elsewhere. These is- 
sues may create conflicts among a 
client’s team of professionals. If as- 
set protection is a significant client 
objective, we have recommended the 
benefits of having the smallest af- 
fordable mortgage and maintaining 
the highest equity possible in the 
homestead. However, on occasion, 
the client’s financial planner and/or 
CPA criticize such planning and 
advise the client that he or she could 
benefit from investments that would 
generate earnings that would ex- 
ceed the after-tax mortgage interest 
cost. The authors have been involved 
in a situation where a client’s finan- 
cial advisor was incensed because a 
mutual client withdrew funds from 
his account with the financial plan- 
ner to pay down a portion of his 
mortgage, thereby enhancing his 
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homestead equity. 

It is important for the client to 
make an informed decision on 
whether to maintain a mortgage on 
his or her residence if asset protec- 
tion is an important goal. The tax, 
financial, and asset protection con- 
sequences of each alternative need 
to be considered. Since the home- 
stead exemption protects the equity 
in a homestead, the greater the eq- 
uity in the homestead, the greater 
the value that will be protected. 

While there are many other asset 
protection techniques effective in 
Florida, such as annuities, qualified 
pension plans, IRAs, cash surrender 
value of life insurance policies, and 
wage earner accounts, it is the au- 
thors’ opinion that the best asset 
protection planning is a diversified 
approach considering the exemp- 
tions of all such options.'* Further- 
more, family limited partnerships, 
spendthrift trust planning, and do- 
mestic and foreign asset protection 
trusts should be considered to de- 
velop a comprehensive asset protec- 
tion plan. However, the benefits of 
each such option must be compared 
with the peace of mind that comes 
with knowing one’s home is pro- 
tected from creditors. Consequently, 
for those who are particularly moti- 
vated by asset protection planning, 
the guiding light may be to ensure 
that their homesteads satisfy all of 
the homestead requirements de- 
scribed in this article, and that they 
maintain as much equity as possible 
in the homestead. 


Conclusion 

While it may appear that the 
Florida homestead exemption is 
unlimited, there are significant re- 
strictions that are not commonly 
understood by the press and public. 
A Florida debtor assumes at his or her 
peril that his or her homestead is ex- 
empt in its entirety from a forced sale 
for the benefit of creditors. 

Before a debtor can be confident 
that the homestead will survive at- 
tack by creditors, he or she must be 
sure that the residence satisfies 
applicable acreage requirements, be 
recognized as a homestead, and be 
titled properly. Even if the home- 


stead appears to meet all Florida 
state law requirements, the U.S. gov- 
ernment may, under certain circum- 
stances, pierce the protective armor 
of homestead protection. In addi- 
tion, egregious or fraudulent con- 
duct intended to hamstring claims 
of legitimate creditors could invite 
a court to do what courts have come 
close to doing on several prior occa- 
sions: carve out an equitable excep- 
tion to homestead protection. More- 
over, if a bankruptcy bill is enacted 
in the coming months, it will cer- 
tainly resemble the proposed 2002 
bankruptcy bill. Thus, the debtor 
cannot have engaged in certain 
types of egregious conduct prior to 
having filed for bankruptcy, and 
must satisfy a stringent residency 
requirement prior to filing for bank- 
ruptcy. Finally, a client’s legal advi- 
sor must be sensitive to the possi- 
bility that the client’s other advisors 
may recommend a course of action 
that is inconsistent with prudent 
asset protection planning. U 
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_ Environmental and Land Use Law _ 


State and Federal Preemption 


in the Mobile Home Arena: 
What Can Local Governments Truly Regulate? 


by Sanford A. Minkoff and Melanie N. Marsh 


t is common to find city or 

county land development 

regulations that discriminate 

against mobile homes as com- 
pared to conventionally built struc- 
tures or manufactured buildings. 
Such regulations may limit where 
mobile homes must be located, im- 
pose differing architectural stan- 
dards on mobile homes only, require 
special permits for the moving of 
mobile homes, or limit mobile 
homes of a certain age. This article 
will examine the validity of such 
regulations under federal and 
Florida law.’ 

As a preliminary matter to the 
issues being discussed, it is impor- 
tant to understand the definitions 
of and differences between conven- 
tional housing and manufactured 
housing. Manufactured housing is 
further subdivided into categories 
of mobile homes and manufactured 
buildings.” Ordinances and the 
courts use these terms interchange- 
ably sometimes, but there are sig- 
nificant differences.* Conventional 
housing, often referred to as stick- 
built housing, is that which is con- 
structed at the site, and which is 
required to meet the requirements 
of the Florida Building Code. 
Agents of local government usually 
handle permitting and inspections. 
Manufactured housing, on the other 
hand, is built in a factory and trans- 
ported, in one or more pieces, by 
truck or other means to the final 
site where it is assembled.‘ State 
or federal officials handle permit- 
ting and inspections and there is 
limited local review, usually limited 
to installation and tie-down re- 


Local regulation of 
mobile homes has 
often been challenged 
on the basis that such 
regulation is preempted 
by the National 
Manufactured Housing 
Construction and 
Safety Standards Acct. 


quirements. The term “mobile 
home” usually refers to a type of 
manufactured housing which has 
been permitted and constructed ac- 
cording to regulations of the U.S. 
Department of Housing and Urban 
Development.® These regulations 
are contained in the National 
Manufactured Housing Construc- 
tion and Safety Standards Act of 
1974, 42 U.S.C. §§5401-5426 (2002) 
and the regulations adopted pursu- 
ant to 24 C.F.R. 3280-3282 (2002). 
The term “manufactured building” 
usually refers to a type of manufac- 
tured housing that has been permit- 
ted and constructed according to 
regulations of a state agency. In 
Florida this agency is the Depart- 
ment of Community Affairs in ac- 
cordance with FS. Pt. IV, Ch. 553 
and Fla. Admin. Code Ch. 9B-1. 
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Federal Law 

Local regulation of mobile homes 
has often been challenged on the 
basis that such regulation is pre- 
empted by the National Manufac- 
tured Housing Construction and 
Safety Standards Act. In addition, 
equal protection and due process 
arguments as well as dormant 
Commerce Clause claims are often 
asserted in these challenges. 

Two older cases from Florida in 
the 11th Circuit discussed ordi- 
nances that banned mobile homes 
from certain zoning districts. In 
Scurlock v. City of Lynn Haven, 858 
F.2d 1521 (11th Cir. 1988), the city 
ordinance imposed a zoning regu- 
lation which excluded any home not 
meeting the Southern Standard 
Building Code, the National Elec- 
trical Code, and the Electrical Code 
of the City of Lynn Haven or not 
bearing the seal of the Florida De- 
partment of Community Affairs.® 
The city ordinance allowed mobile 
homes in unzoned areas of the city 
and in special mobile home dis- 
tricts.’ The ordinance was chal- 
lenged on both state and federal 
preemption grounds. In ruling that 
the city ordinance contained 
greater safety requirements for 
mobile homes than the federal law 
and had to give way to the federal 
law,® the court cited 24 C.F.R. 
3280.2(a)(18): 

No state or locality may establish or 
enforce any rule or regulation or take 
any action that stands as an obstacle to 
the accomplishment and execution of the 
full purposes and objectives of Congress. 
The test of whether a state rule or action 


is valid or must give way is whether the 
state rule can be enforced or the action 
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taken without impairing the federal su- 
perintendence of the [mobile] home indus- 
try as established by the act.°® 


However, the court also deter- 
mined that the city could, if it 
wished, utilize zoning regulations 
other than safety regulations to 
regulate the location of mobile 
homes and said: “Undoubtedly it 
could limit Zone R-AA to conven- 
tionally-built residences and ex- 
clude mobile homes.”"° The Scurlock 
court also went on to consider state 
law preemption, but its opinion will 
be discussed later in this article. 

At about the same time that 
Scurlock was in the trial court, the 
11th Circuit decided the case of 
Grant v. Seminole County, 817 F.2d 
731 (11th Cir. 1987). In Grant, the 
county ordinance allowed mobile 
homes in some zoning districts, but 
not others, while manufactured 
homes were allowed in all.'! The 
case was decided on federal grounds 
only; the trial court dismissed the 
state court claims without prejudice 
and the 11th Circuit upheld this 
ruling, indicating that the trial court 
could decide not to exercise jurisdic- 
tion over a novel question which was 
by no means clear cut” and: “[T]he 
district court’s order specifying that 
the dismissal was ‘without preju- 
dice’ left plaintiffs free to pursue 
their state law claim in the Florida 
courts. We agree that those courts, 
rather than the federal district 
courts, are the appropriate fora for 
that claim. 

Of course, the Scurlock court did 
not have the benefit of that reason- 
ing when it did decide the state 
court issues since it issued its opin- 
ion nine months prior to the Grant 
decision. The plaintiffin Grant sued, 
claiming that the Seminole ordi- 
nance violated the plaintiff’s 14th 
Amendment rights to substantive 
due process and to equal protec- 
tion.’ The parties stipulated that 
the standard to make the determi- 
nation is rational! basis since a fun- 
damental right or suspect classifi- 
cation was not involved.’ The court 
ruled in the county’s favor, saying: 


It is “not the function of federal district 
courts to serve as zoning appeal boards 
(citations omitted).” The law is well 
settled that legislated zoning ordinances 


The court held that 
the 4:12 requirement 
was not preempted 
because it was not a 
construction or 
safety standard, but 
an aesthetic 
requirement. 


are permissible, constitutional uses of 
police power and are not reviewable by 
district courts unless they are “clearly 
arbitrary and unreasonable, having no 
substantial relation to the public health, 
safety, morals, or general welfare.” 


The court also indicated that zon- 
ing regulations are presumed con- 
stitutionally valid and concluded 
that the Seminole County standards 
were rationally related to the pub- 
lic health, safety, and welfare goals 
and also not arbitrary or unreason- 
able.!” 

A later 11th Circuit case, Georgia 
Manufactured Housing,148 F.3d 
1304 (11th Cir. 1998), considered 
Spaulding County zoning regula- 
tions that required mobile homes to 
have a roof pitch of at least 4:12 
(measured as the ratio of the roof’s 
rise to its horizontal run).'* The or- 
dinance also required such homes 
to have a width greater than 16 feet, 
to have shingles on the roof, to have 
exterior siding similar to common 
residential construction, to have the 
area underneath the home enclosed 
by a masonry curtain wall, and to 
have the wheels and other transpor- 
tation apparatus removed.'® The 
trial court struck down the require- 
ment of the pitched roof and 
awarded damages in favor of the 
plaintiff pursuant to 42 U.S.C. 
§1983. The 11th Circuit reversed 
and the court considered substan- 
tive due process and equal protec- 
tion, preemption, and Commerce 
Clause arguments. The court dis- 
missed out of hand a Fair Housing 


Act, 42 U.S.C. §§3601-3631, chal- 
lenge.” On the substantive due pro- 
cess and equal protection claim, the 
court ruled that the rational basis 
test applied which requires a two- 
pronged inquiry.”' The court de- 
scribed the test: 

The first step . . . is identifying a legiti- 
mate government purpose—a goal— 
which the enacting government body 
could have been pursuing. The actual 
motivations of the enacting governmen- 
tal body are entirely irrelevant ....The 
second step... asks whether a rational 
basis exists for the enacting governmen- 
tal body to believe that the legislation 
would further the hypothesized purpose. 
The proper inquiry is concerned with the 
existence of a conceivably rational basis, 
not whether that basis was actually con- 
sidered by the legislative body.” 

The court determined that the 
prongs were met because the 
county could be pursuing the goal 
of “aesthetic compatibility” and 
the 4:12 requirement would ad- 
vance that goal. Thus, the due pro- 
cess and equal protection claims 
failed. 

On the Commerce Clause claims, 
the court analyzed these claims as 
dormant Commerce Clause claims 
since the ordinance imposed the 
same burdens on in-state and out- 
of-state business. Ultimately, the 
court ruled that the Commerce 
Clause was not violated because in 
addition to being nondiscriminatory, 
the relevant burden on interstate 
commerce is “negligible and not 
clearly excessive in relation to the 
putative local benefits of the 4:12 
requirement.””° 

In considering the federal pre- 
emption claim, the court held that 
the 4:12 requirement was not pre- 
empted because it was not a con- 
struction or safety standard, but an 
aesthetic requirement. The court 
discussed the Scurlock case and the 
federal regulations in depth. 

More recent district court opin- 
ions, including one that was up- 
held by the 11th Circuit, reiterate 
the law. In Burton v. City of 
Alexander City, 2001 WL 527415 
(M.D. Ala., Mar 20, 2001), the court 
upheld an ordinance that re- 
stricted mobile homes to certain 
zoning districts against preemp- 
tion, due process and equal protec- 
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tion, and state law claims. In CMH 
Mfg., Inc. v. Catawba County, 994 
F. Supp. 697 (W.D.N.C. Feb. 11, 
1998), an ordinance was upheld 
which required exterior siding and 
roof shingles of a type commonly 
used in standard residential con- 
struction on single-wide mobile 
homes considering federal preemp- 
tion, Commerce Clause, and sub- 
stantive due process and equal 
protection claims. 

Thus, it appears clear that under 
federal law, ordinances that dis- 
criminate against mobile homes 
will be upheld unless the ordi- 
nances are based on construction or 
safety standards which are con- 
tained in the federal act. 


State Law 

Courts have ruled that state pre- 
emption of local regulation results 
where the legislature has expressly 
preempted the particular area of 
law.** However, failure of the legis- 
lature to expressly preempt an area 
of law does not in and of itself vali- 
date a local ordinance.” The theory 
of implied preemption results where 
the local regulation and the state 
regulation cannot coexist without a 
violation of the state law.” 

When discussing the area of mo- 
bile home regulation in Florida, the 
legislature has indicated its intent 
to expressly preempt local regula- 
tion to the extent of construction 
standards. F\S. §320.8285(5) states 
that: 


[t]he [Department] shall enforce every 
provision ... adopted pursuant thereto, 
except that local land use and zoning 
requirements, fire zones, building set- 
back and side and rear yard require- 
ments, site development and property 
line requirements, subdivision control, 
and onsite installation requirements, as 
well as review and regulation of archi- 
tectural and aesthetic requirements, are 
hereby specifically and entirely reserved 
to local jurisdictions . .. . Such local re- 
quirements and regulations and others 
for manufactured homes must be reason- 
able, uniformly applied and enforced 
without distinctions as to whether such 
housing is manufactured, located in a 
mobile home park or a mobile home sub- 
division, or built in a conventional man- 
ner.”’ 


Although this particular provision 
has never been litigated in state 
court, the 11th Circuit did discuss 


The theory of implied 
preemption results 
where the local 
regulation and the 
state regulation 
cannot coexist 
without a violation 
of the state law. 


the provision in the Scurlock case. 
On the state level, the issue sur- 
rounding the Scurlock’s mobile 
home revolved around the fact that 
the mobile home did not meet the 
Lynn Haven building code as re- 
quired, although the mobile home 
was built in compliance with HUD 
regulations. The court stated that 
although the Florida Legislature 
has reserved to local governments 
the power to zone, significant re- 
strictions on that power have been 
put into place.”* When zoning these 
types of structures, local govern- 
ments must apply regulations uni- 
formly and must enforce those regu- 
lations without regard to whether 
housing is manufactured, located in 
a mobile home park, or built in a 
conventional manner. According to 
the court, the Lynn Haven zoning 
regulations directly conflicted with 
the state law as the zoning regula- 
tions excluded only products or tech- 
niques used in constructing mobile 
homes,” and therefore, such regu- 
lations were not being uniformly 
applied to different kinds of con- 
struction. 

A similar provision to that of FS. 
§320.8285 that has been litigated in 
state court exists in FS. Pt. IV, Ch. 
553, entitled “Manufactured Build- 
ings.” It is important to note that 
Florida law does not classify both 
mobile homes and manufactured 
buildings under a single classifica- 
tion of manufactured housing.*! 
Rather, F\S. §553.36(12) states that 
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Pt. IV does not apply to mobile 
homes, with mobile homes being 
defined as any residential unit con- 
structed to standards promulgated 
by the U.S. Department of Housing 
and Urban Development.* Manu- 
factured building is then defined as 
a closed structure, building assem- 
bly, or system of subassemblies to 
be used as residential, commercial, 
institutional, storage, and industrial 
structures.** F.'S. §553.38 reads as 
follows: 

The [Department] shall enforce every 
provision of the Florida Building Code 
adopted pursuant hereto, except that 
local land use and zoning requirements, 
fire zones, building setback require- 
ments, side and rear yard requirements, 
site development requirements, property 
line requirements, subdivision control, 
and onsite installation requirements, as 
well as review and regulation of archi- 
tectural and aesthetic requirements, are 
specifically and entirely reserved to lo- 
cal authorities. Such local requirements 
and rules which may be enacted by local 
authorities must be reasonable and uni- 
formly applied and enforced without any 
distinction as to whether a building is a 
conventionally constructed or manufac- 
tured building.** 

In Campbell v. Monroe County, 
426 So. 2d 1158 (Fla. 3d DCA 1983), 
Monroe County enacted an ordi- 
nance that required masonry con- 
struction to the roofline for all 
single-family dwellings located 
within the RU-1M zoning district. 
The Campbells filed a suit upon re- 
ceiving notification from the county 
building department that their ap- 
plication to construct a manufac- 
tured home on property zoned RU- 
1M had been rejected. The county 
argued that it was well within its 
police powers to enforce land use 
requirements, including aesthetic 
standards, not to mention that FS. 
§553.38 specifically stated that aes- 
thetic standards were reserved to 
local authorities. 

The court ultimately held that 
this provision of the Monroe County 
Code was void as applied to the 
Campbells because the zoning regu- 
lation, although couched in terms of 
aesthetics, in fact regulated the 
products or techniques used in fac- 
tory-built housing.* Further, the 
county’s own building official admit- 
ted that the masonry requirement 
did not further the goal of aesthet- 


ics because the structural construc- 
tion of the modular homes, if done 
correctly, looked the same as the 
masonry construction.* Both 
§§320.8285 and 553.38 contain lan- 
guage that states that local require- 
ments for manufactured and mobile 
homes must be reasonable, uni- 
formly applied, and enforced with- 
out distinctions as to whether the 
housing is manufactured, located in 
a mobile home park, or built in a 
conventional manner. Therefore, the 
Monroe County ordinance was pre- 
empted by state law.*” 
Approximately 19 years after 
Campbell, the Fifth District Court 
of Appeal had the opportunity to 
again consider the provisions of FS. 
§553.38. In Marion County v. De- 
partment of Community Affairs, 
2002 WL 1232577 (Fla. App. 5 Dist.), 
Marion County passed an ordinance 
that permanently prohibited manu- 
factured housing in R-1 zoning dis- 
tricts based on aesthetic concerns. 
The Department of Community Af- 
fairs challenged the ordinance on 
the grounds that it violated FS. 
§553.38,*° and Marion County coun- 
tered with a claim that the statu- 
tory section was “unconstitutionally 
vague and ambiguous because it is 
internally contradictory and pro- 
vides the . . . [Florida Department 
of Community Affairs] with unlim- 
ited enforcement authority to deter- 
mine whether Marion County’s re- 
quirements and rules. are 
reasonable.”*’ After considering all 
the arguments, the court found 
Marion County’s ordinance to have 
violated the provisions of §553.38, 
stating: 
The Florida Legislature has made it 
clear in section 553.38 that it is the 
policy of the state that manufactured 
buildings may not be the subject of dis- 
crimination by local authorities ....The 
legislature seems to have recognized 
that appearance is important and has 
reserved the right to local authorities to 
enact architectural and aesthetic re- 
quirements uniformly applicable to all 
building methods. There has been no 
attempt by Marion County to exercise 


those rights reserved to local authorities 
in the statute.” 


The Florida Legislature has ex- 
pressly preempted local govern- 
ments in the area of construction 


standards for mobile home and 
manufactured buildings.*! The leg- 
islature has additionally gone one 
step further by stating that any 
other local regulations involving 
mobile homes or manufactured 
buildings must be reasonably and 
uniformly applied and enforced 
without any distinction as to 
whether the building is convention- 
ally built or manufactured. The 
courts have interpreted this addi- 
tional language as an implied pre- 
emption that prevents local govern- 
ments from imposing restrictions on 
mobile home or manufactured build- 
ings solely because the structure is 
not conventionally built. Therefore, 
local governments must enact regu- 
lations that treat all types of hous- 
ing equally. 


Effect on Local 
Governments in Florida 

A sampling of counties in Florida 
indicates that several had restric- 
tions on the placement of mobile 
homes.*” Leon County*® and Marion 
County,“ for example, have adopted 
local regulations that govern the 
aesthetic appearances of residential 
structures, rather than delineating 
zoning districts on the type of con- 
struction. Both counties have incor- 
porated into their codes require- 
ments for construction that include 
minimum lot sizing in certain zon- 
ing districts, requirements which 
indicate which way a structure must 
face on the lot, and regulations such 
as specified roof pitches, all of which 
comply with the Florida Statutes 
because the zoning regulations are 
uniformly applied to all construction 
methods and are enforced without 
distinction as to whether the hous- 
ing is manufactured, located in a 
mobile home park, or built in a con- 
ventional manner. 

In Lake County“ and Brevard 
County*® mobile homes are re- 
stricted to certain zoning classifica- 
tions. For instance, in Lake County, 
mobile homes are restricted to 
Mixed Residential Districts (R-7), 
Mobile Home Rental Park Districts 
(RMRP), and Mobile Home Residen- 
tial Districts (RM), with some limited 
exceptions in other zoning districts. 


It seems clear, then, that regula- 
tions in those counties and munici- 
palities that restrict mobile homes 
or manufactured homes to certain 
zoning districts or that otherwise 
impose restrictions on mobile homes 
or manufactured houses that are dif- 
ferent from conventional stick-built 
housing will not be upheld against 
challenge. If a county or municipal- 
ity in Florida wishes to adopt regu- 
lations which impact the placement 
and location of mobile homes or 
manufactured buildings, such regu- 
lations must be uniformly applied to 
all construction methods and be en- 
forced without distinction as to 
whether the housing is manufac- 
tured, located in a mobile home park, 
or built in a conventional manner. U 


1 In preparing for this article, the au- 
thors reviewed code provisions from 
Pinellas County, Lee County, Brevard 
County, Hillsborough County, Sumter 
County, Polk County, Charlotte County, 
Citrus County, St. Johns County, Lake 
County, and Alachua County. 

2 The term “modular building” is also 
used. 

3 Georgia Manufactured Housing Ass’n 
v. Spalding County, 148 F.3d 1304, 1306 
n.1 (11th Cir. 1998); Burton v. City of 
Alexander, 2001 WL 527415, *4 n.17 
(M.D. Ala. March 20, 2001). 

4 Scurlock v. City of Lynn Haven, 858 
F.2d 1521, 1522 n.2 (11th Cir. 1988). 

5 Grant v. Seminole County, 817 F.2d 
731, 733 (11th Cir. 1987); Georgia Manu- 
factured Housing, 148 F.3d at 1306 n.2. 

® Scurlock, 858 F.2d at 1522. 

7 Td. at 1523. 

8 Td. at 1525. 

° Id. at 1525 (emphasis added). 

10 Id. at 1525. 

| Grant, 817 F.2d at 733. 

2 Td. at 732. 

13 Td. at 732. 

14 Td. at 735. 

Td. 

16 Td. at 736. 

18 Georgia Manufactured Housing, 148 
F.3d at 1306. 

19 Td. at 1306. 

21 Id. at 1307. 

23 Td. at 1308. 

24 Scurlock, 858 F.2d 1521. 

26 Id.; Jordan Chapel Freewill Baptist 
Church v. Dade County, 334 So. 2d 661 
(Fla. 3d D.C.A. 1976). 

27 Fia. Stav. §320.8285(5) (2001). 

28 Scurlock, 858 F.2d at 1526. 

29 Id. at 1527. 

30 Fra. Stat. §553.38 (2001). 
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For registration information, see www.flabar.org or call 

CLE Registrations at 850/561-5831. On-site registration is 

by check only; however, please verify programming with 
CLE Registrations before making plans to attend. 


February 2003 Video Replays 


Fort Lauderdale 
Marriott Marina #223 
February 27 * #5323L-5324V- 
Basic Tax Law 
February 28 * #5299- 
Proving and Defending 
Damages 


Fort Myers 
February 07 * #5256- 
Condominium Law 
February 13 * #5323L-5324V- 
Basic Tax Law 
February 20 * #5255- 
Landlord Tenant Seminar 


Jacksonville 
February 20 * #5255- 
Landlord Tenant Seminar 
February 21 * #5323L-5324V- 
Basic Tax Law 
— February 28 + #5299- 

Proving and Defending 
Damages 


Orlando 
February 13 * #5323L-5324V- 
Basic Tax Law 
February 20 * #5255- 
Landlord Tenant Seminar 
February 28 * #5299- 
Proving and Defending 
Damages 


Pensacola 
Escambia/Santa Rosa Bar 
Association #40 
February 06 * #5256- 
Condominium Law 
February 27 * #5255- 
Landlord Tenant Seminar 


Sarasota 
February 07 * #5256- 
Condominium Law 
February 14 #5323L-5324V- 
Basic Tax Law 
February 28 * #5255- 
Landlord Tenant Seminar 


Tallahassee 
The Florida Bar Annex #54 
February 07 * #5256- 
Condominium Law 
February 13 * #5252- 
Health Law Two 
February 27 * #5323L-5324V- 
Basic Tax Law 


Tampa 
Florida Bar Office-Room C #89 
February 05 * #5252- 
Health Law Two 


West Palm Beach 
Palm Beach County Bar 
Association #232 
February 06 * #5252- 
Health Law Two 
February 13 * #5323L-5324V- 
Basic Tax Law 
February 26 * #5255- 
Landlord Tenant Seminar 
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31 Fria. Stat. pt. IV, ch. 553. 

32 Fria. Stat. §§553.36(12), (13) (2001). 

33 Stat. §553.36(12) (2001). 

34 Fra. Stat. §320.8285(5) (2001). 

35 Campbell, 426 So. 2d at 1161. 

36 Td. at 1160. 

37 Td. at 1160 (stating that the Monroe 
County ordinance was void as applied 
because it effectively discriminated 
against factory-built housing in violation 
of state statutes). 

38 The Department of Community Af- 
fairs is responsible for the enforcement 
of the Florida Building Code pursuant 
to Fia. Stat. §553.38, pertaining to 
manufactured buildings. The Depart- 
ment of Highway Safety and Motor Ve- 
hicles is responsible for the enforcement 
of Fia. Stat. §320.8285, pertaining to 
mobile homes. 

88 Marion County v. Department of 
Community Affairs, 2002 WL 1232577 
at 2; Fia. Stat. §320.8285(5) (2001). 

40 Marion County, 2002 WL 1232577 at 

41 Fra. Stat. §553.38 (2001). 

# Pinellas County, Lee County, Brevard 
County, Hillsborough County, Sumter 
County, Polk County, Charlotte County, 
Citrus County, St. Johns County, Lake 
County, Alachua County. 

43 Leon County, Fl., County Code, Chap- 
ter 10, Article XVII (2000). 

‘4 Marion County, F1., Ordinance 01-34 
(December 18, 2001). 

45 Lake County, Fl., County Code, Sec- 
tion 3.04.01(1996). 

46 Brevard County, Fl., County Code, 
Section 62-1401(1998); Brevard County, 
Fl., County Code, Section 62-1402(2000); 
Brevard County, Fl., County Code, Sec- 
tion 62-1403(2000); Brevard County, F1., 
County Code, Section 62-1404 (1999); 
Brevard County, Fl., County Code, Sec- 
tion 62-1405(2000). 
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Workers’ Compensation Law 


Dealing with Medicare Issues in 
Workers’ Compensation Settlements 


by Melisa C. George and Bennett L. Pugh 


or the past several years, 

Medicare has been mistak- 

enly paying medical ex- 

penses for injured workers 
even when those expenses stemmed 
from work-related accidents or oc- 
cupational diseases. The Medicare 
as secondary payer statute was en- 
acted in 1980 to prevent the bur- 
den of such expenses, which right- 
fully should be paid by other 
insurance plans including workers’ 
compensation, from being shifted to 
Medicare. Pursuant to this statute, 
the Centers for Medicare and Med- 
icaid Services (CMS), the federal 
agency that administers Medicare, 
has undertaken a comprehensive 
effort to collect money owed to 
Medicare for the payment of such 
expenses. 

The Medicare as secondary 
payer statute provides, in part, 
that Medicare may not pay for an 
individual’s medical treatment if 
payment can “reasonably be ex- 
pected to be made promptly” un- 
der workers’ compensation or un- 
der an automobile or liability 
insurance policy or plan.' In such 
instances, Medicare is the “second- 
ary payer” while the insurance 
company or other responsible 
party remains the “primary payer.” 
This statute further provides that, 
in the event Medicare does pay 
such expenses, those expenses 
shall be paid subject to reimburse- 
ment. If such reimbursement is not 
made within the established time 
period, interest may be charged on 
the amount of the reimbursement 
until Medicare receives the same 
from the primary payer. 


Attorneys, employers, 


insurers, and claimants 


must be cognizant 
of the perplexing 
issues surrounding 
Medicare’s 
involvement in the 
settlement of workers’ 
compensation claims. 


Medicare Set-Aside 
Custodial Agreement 

Medicare set-aside custodial 
agreements have been recognized 
as a way of balancing Medicare’s in- 
terests in a workers’ compensation 
settlement that purports to close 
future medical benefits and an in- 
jured worker’s entitlement to Medi- 
care benefits after receiving such a 
settlement. The Medicare set-aside 
custodial fund is funded with a 
lump sum of money or a structured 
settlement designated to cover fu- 
ture medical expenses that Medi- 
care would ordinarily cover. After 
the fund is exhausted, the injured 
worker becomes eligible for Medi- 
care to pay any and all future medi- 
cal expenses that Medicare would 
normally cover. 

To establish a Medicare set-aside 
custodial fund, approval must usu- 


ally be obtained from CMS. If CMS 
approves the amount that will be 
deposited into the custodial fund, 
Medicare will waive any future 
claims against the employer or in- 
surer for the worker’s medical treat- 
ment costs and will agree to pay 
such expenses after the fund has 
been exhausted. 

In order to approve a settlement 
agreement incorporating a Medi- 
care set-aside custodial fund, CMS 
must be provided with all of the 
relevant facts concerning a worker’s 
injury and medical treatment. The 
factors that CMS uses to determine 
whether a Medicare set-aside cus- 
todial fund amount will be ap- 
proved include, but are not limited 
to, the following: 

e The date of entitlement to 
Medicare; 

e The basis for Medicare entitle- 
ment (disability or age); 

e The type of injury or illness; 

e The age of the injured worker 
(including an evaluation of whether 
the injured worker’s condition 
would shorten his or her life span); 

¢ The classification of the injured 
worker’s disability, i.e., permanent, 
total, or partial; 

¢ Prior and future medical needs 
of the injured worker due to the in- 
jury or illness; 

e Whether the compensation is 
for the injured worker’s lifetime or 
for a lesser period of time; 

e The state law governing how 
long workers’ compensation is obli- 
gated to cover the services related 
to the injury or illness; 

¢ Whether the injured worker’s 
condition is stable or if medical de- 
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terioration is possible; and 

e The living arrangement of the 
injured worker and the level of con- 
tinued care required. 

In addition to submitting the 
above information, a copy of rel- 
evant documentation, including a 
copy of the state court or board 
settlement agreement and the 
worker’s recent medical records re- 
lated to the injury, should be pro- 
vided to CMS to assist in evaluat- 
ing the proposed settlement 
agreement. It is important to re- 
member that no “form” agreement 
should be used, as several factors 
must be considered and appropri- 
ately addressed in each agreement. 


Medicare Set-Asides 
Become an Issue 

Although there is no reported case 
law at this time dealing specifically 
with Medicare set-asides, recently 
CMS has undertaken an effort to 
educate insurers about Medicare’s 
rights under the Medicare as sec- 
ondary payer statute in the context 
of workers’ compensation settle- 
ments. During the past two years, 
CMS has sent letters to many insur- 
ers informing them that Medicare’s 
interests must be adequately consid- 
ered and addressed when future 
medical benefits are settled in a work- 
ers’ compensation case. CMS has 
made it clear that it intends to make 
referrals to the Department of Jus- 
tice for prosecution when appropriate. 

Further, a coordination of benefits 
contract was recently awarded by 
CMS to consolidate activities con- 
cerning the collection, management, 
and reporting of other insurance 
coverage for Medicare beneficiaries. 
This will assist CMS with investi- 
gating and determining the exist- 
ence of potential claims which may 
be asserted under the Medicare as 
secondary payer statute. 


When to Utilize 
a Medicare Set-aside 
Medicare set-asides should be 
used if future medical benefits are 
being closed and either of the follow- 
ing applies: 
1) The worker is a current Medi- 
care beneficiary, or 


In addition to paying, 
then seeking 
reimbursement for a 
worker's medical 
expenses, Medicare 
also has the option 
to simply refuse to 
pay such expenses. 


2) The worker will be a Medicare 
beneficiary within 30 months of the 
date of the settlement and the an- 
ticipated amount of the settlement, 
including indemnity, is expected to 
be greater than $250,000. 

If an individual is currently re- 
ceiving Social Security disability 
benefits, he or she has a reasonable 
expectation of qualifying for Medi- 
care enrollment within 30 months. 
Individuals become eligible for 
Medicare after they have been re- 
ceiving Social Security disability 
benefits for 24 months. These dis- 
ability benefits do not begin until 
five months after the date of the 
accident, injury, or other disabling 
event. Therefore, if an individual 
has applied and will most likely be 
approved for Social Security disabil- 
ity benefits, he or she may also have 
a reasonable expectation of Medi- 
care enrollment within 30 months. 

To qualify for Social Security dis- 
ability, an individual must be un- 
able to perform any kind of substan- 
tial, gainful work because of a 
physical or mental impairment, or 
a combination of both, which is ex- 
pected either to last at least 12 
months or to end in death. There are 
additional ways to qualify for Social 
Security disability benefits includ- 
ing, but not limited to: 

¢ The claimant is 50 years old or 
older and unable to perform past 
work (own occupation) due to a 
physical or mental impairment. 20 
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C.F.R. §404.1561 (2001). 

¢ The claimant has a physical or 
mental impairment and a long his- 
tory of heavy, unskilled work. 20 
C.F.R. §1562 (2001). 

¢ The claimant has a physical or 
mental condition that appears to 
satisfy the “medical listings” in the 
Code of Federal Regulations. 20 
C.F.R. §§404.1520, 404.1520a, 
404.1525 (2001). 

¢ The claimant is illiterate and 
has a physical or mental impair- 
ment. 20 C.F.R. §1564 (2001). 

If an injured worker is receiving 
Social Security disability benefits 
but the amount of the settlement 
does not reach $250,000, a Medicare 
set-aside may still be considered. 
Utilizing a Medicare set-aside in 
those circumstances will ensure fu- 
ture protection for the worker, em- 
ployer, and insurer. 


Amount Placed 
in Medicare Set-aside 
Practically speaking, the amount 
of money placed in a Medicare set- 
aside is not negotiable between the 
worker, employer, and insurer. In- 
stead, allocation experts are con- 
sulted to determine such amount. 
These experts begin the allocation 
process by performing in-depth 
evaluations of the injured worker’s 
medical records. Inquiries are then 
made to medical providers te deter- 
mine the future medical treatment 
anticipated for the worker. Next, a 
review is conducted of Medicare 
regulations to determine whai part 
of that treatment Medicare would 
normally cover, as that is the only 
treatment for which money must be 
set aside. A projection is then made 
of the likely expenses for the cov- 
ered treatment based upon the ap- 
plicable workers’ compensation or 
Medicare fee schedule. This is the 
amount that should be placed in the 
Medicare set-aside. 


Administration 
¢ By Custodians 

Medicare set-asides may be ad- 
ministered by custodians. Indeed, if 
the amount of the set-aside is sig- 
nificant, it is often advisable to uti- 
lize a custodian for the administra- 


tion of the fund. Medical providers 
for injured workers covered by a 
Medicare set-aside may send bills 
for their services directly to the cus- 
todian. The custodian pays the 
medical bills in accordance with ei- 
ther the applicable state workers’ 
compensation fee schedule or the 
Medicare fee schedule, depending 
upon which fee schedule the alloca- 
tion was based. 

The custodian is limited, however, 
in what may be paid from the set- 
aside fund with regard to medical 
expenses. First, the custodian may 
only pay for treatment that Medi- 
care would usually cover. In addi- 
tion, the fund must only be used to 
pay for medical expenses connected 
with the work-related injury. Fur- 
thermore, no expenses may be paid 
from the Medicare set-aside fund 
until the worker is actually a Medi- 
care beneficiary. 

At least on an annual basis, the 
custodian must send reports to the 
appropriate regional office of Medi- 
care. This report must indicate all 
of the expenditures from and depos- 
its made into the fund for that pe- 
riod of time. When the fund is ex- 
hausted, the custodian must then 
forward a report to the appropriate 
Medicare regional office detailing 
all expenses paid from the fund and 
all deposits for the life of the fund. 
Upon approval of the report, the 
custodian’s duties end. 

Should the worker die before the 
custodial fund is exhausted, the 
money will usually revert to the 
worker’s estate. In such case, the cus- 
todian must ensure that the appro- 
priate transfers are made before be- 
ing released from obligations in 
connection with the Medicare set- 
aside. 

e By the Injured Worker 

Medicare set-asides may be ad- 
ministered by the injured worker. 
Several stringent guidelines, how- 
ever, must be followed if this option 
is utilized. In fact, an injured worker 
is essentially held to the same stan- 
dards to which a custodian is held 
with regard to what may and may not 
be paid from the set-aside fund. In 
addition, the same reporting require- 
ments must be met by the worker. 


Failing to Consider 
Medicare’s Interests 

In order to recover payments de- 
scribed in the Medicare as second- 
ary payer statute, the U.S. is autho- 
rized to bring “an action against any 
entity which is required or respon- 
sible (directly, as a third-party ad- 
ministrator, or otherwise),” to pay 
for the expenses at issue.” In addi- 
tion, the statute provides that 
double damages may be collected 
from the primary payer.’ The stat- 
ute further establishes a private 
cause of action for damages “in an 
amount double the amount other- 
wise provided,” when a primary 
payer fails to provide for payment 
or reimbursement under the stat- 
ute.‘ In addition to paying, then 
seeking reimbursement for a 
worker’s medical expenses, Medi- 
care also has the option to simply 
refuse to pay such expenses.’ This 
could occur if the injured worker has 
previously reached a lump sum 
settlement with the primary payer 
regarding future medical benefits. 
Medicare regulations specifically 
provide as follows: 
If a lump-sum compensation award 
stipulates that the amount paid is in- 
tended to compensate the individual for 
all future medical expenses required 
because of the work-related injury or 
disease, Medicare payments for such ser- 
vices are excluded until medical expenses 


related to the injury or disease equal the 
amount of the lump-sum payment.® 


In the event that no part of the 
lump sum settlement is specifically 
allocated for future medical ex- 
penses, Medicare has a formula for 
apportioning an amount of the 
settlement itself. The regulations 
further provide that “[i]f a settle- 
ment appears to represent an at- 
tempt to shift to Medicare the re- 
sponsibility for payment of medical 
expenses for treatment of a work- 
related condition, the settlement will 
not be recognized.” 


Conclusion 

When Medicare set-aside custo- 
dial agreements and Medicare set- 
aside agreements are properly uti- 
lized, employers and workers’ 
compensation insurance carriers 
may settle a workers’ compensation 


claim closing future medical ben- 
efits without fear of Medicare either 
attempting to make a claim for re- 
imbursement of medical expenses 
resulting from a work-related injury 
or refusing to pay an injured 
worker’s medical expenses. Utiliza- 
tion of a Medicare set-aside custo- 
dial agreement should allow parties 
to settle future medicals with 
greater ease, since the worker will 
have insurance, through Medicare, 
for future treatment. Additionally, 
trial courts and workers’ compensa- 
tion boards are more likely to ap- 
prove settlements that include this 
safeguard. 

These agreements can also pro- 
vide a substantial cost savings to 
employers and workers’ compensa- 
tion carriers. While Medicare recog- 
nizes that the employer or insurer 
likely will put less money into the 
custodial account or the annuity 
than it would expend over the re- 
mainder of the injured worker’s life, 
this type of compromise with an in- 
jured worker is accepted by Medi- 
care as an incentive to the employer 
or insurer to settle claims for future 
medical expenses. Moreover, be- 
cause any amount remaining in the 
Medicare set-aside at the time of a 
worker’s death will usually go to his 
or her estate, Medicare set-asides 
provide an added benefit for injured 
workers. 


1 42 U.S.C. §1395y(b)(2)(A)Gi) (2000). 

2 42 U.S.C. §1395y(b)(2)(B)(i) (2000). 

3 Td. 

* 42 U.S.C. §1395y(b)(3)(A) (2000). 

5 42 C.F.R. §411.46 (2001). 

6 42 C.FR. §411.43(a) (2001). 

742 C.F.R. §411.46(b)(2) (2001) (em- 
phasis added). 


Melisa C. George is a member of 
the Birmingham, Alabama, office of Carr 
Allison Pugh Howard Oliver & Sisson, 
P.C. Her practice focuses on employment 
law, including workers’ compensation, 
and general civil litigation. 

Bennett L. Pugh is a partner in 
the Birmingham, Alabama, office of Carr 
Allison Pugh Howard Oliver & Sisson, 
PC. His practice focuses on workers’ com- 
pensation. 

This column is submitted on behalf 
of the Workers’ Compensation Section, 
Martin Leibowitz, chair, and Pamela L. 
Foels, editor. 
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Project Esperanza Gives Hope to 
South Dade’s Farm Worker Community 


he Dade County Bar 

Association’s Project 

Esperanza (Hope) serves 

South Dade’s 20,000 mi- 
grant farmworkers who traditionally 
have been isolated and underserved 
by mainstream legal and social ser- 
vice agencies. 

Since July 2001, Project Esperanza 
has helped more than 162 farm 
workers receive social and legal ser- 
vices and provided outreach and in- 
formation to 434 additional families. 
The staff includes a full-time attor- 
ney, a part-time therapist, and two 
part-time health promoters. 

The project is coordinated through 
the DCBA Legal Aid Society, which 
has been providing legal services 
since 1997 to farm workers in South 
Dade who live in remote areas. 

“This project has been a success 
because victims can seek out ser- 
vices in their own community. Most 
farmworkers are unable to reach 
traditional service providers that 
are typically located in downtown 
Miami,” said Sharon Langer, execu- 
tive director of the DCBA Legal Aid 
Society. 

Project Esperanza was launched 
by a grant provided by the Depart- 
ment of Justice. In order to create 
this project and maximize commu- 
nity resources and delivery of ser- 
vices, Legal Aid formed collaborative 
partnerships with local social service 
providers to bring direct services to 
this farm worker community at Ev- 
erglades Community Association 
(ECA). ECA, the largest migrant 
farm worker housing community in 
South Florida and formerly known 
as “labor camps,” provides the project 


with free space in order to bring 
much-needed social services to its 
residents. 

MUJER, a local grassroots orga- 
nization, provides victims of domes- 
tic violence and sexual assault with 
individual and group counseling, 
parenting programs, and outreach 
services. Community Health of South 
Dade (CHI) has two part-time health 
promoters that provide door-to-door 
information, and the University of 
Miami Epidemiology Survey Team 
supervises the data collection and 
evaluation of the project. 

Full funding for this project was 
schedule to end December 31, 2002. 

“We think it’s vital to continue the 
project,” said attorney Brenda Rivera, 
who supervises the program through 
the Dade County Bar Association Le- 
gal Aid Society. “It has taken a long 
time to develop the trust needed to 
attract clients who traditionally do not 
seek out legal services.” 

Langer, Rivera, and the project 
partners are committed to seeking 
continued funding for the worthwhile 
project through other grant sources. 

Project Esperanza holds commu- 
nity training programs for small 
groups of women. In addition to re- 
ceiving advice on topics like safety, 
nutrition or child-rearing, the women 
are provided information about do- 
mestic violence and available assis- 
tance. The seminars have proven to 
be successful tools in attracting the 
participants. 

Through Project Esperanza’s ef- 
forts, more women are aware of their 
rights and opportunities for legal as- 
sistance in ending domestic violence. 
In turn, they are sharing their knowl- 
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edge with others. 

In one family living at ECA, the 
husband abused the wife and the 
children were severely traumatized. 
The husband’s mother eventually 
encouraged the battered daughter- 
in-law to call the police to report the 
abuse. The husband was arrested 
and convicted. 

Rivera handled the domestic vio- 
lence case and helped the woman get 
a divorce, and MUJER provided her 
with counseling. Now the woman is 
a spokesperson for the project and 
helps recruit other women for the 
training sessions. 

Activities for children also are of- 
fered. In August, 700 residents of 
ECA attended a back-to-school fair. 
Hot dogs, immunizations, and do- 
nated backpacks full of school sup- 
plies were provided. Because the 
need is always greater than the 
supply of backpacks, backpacks 
were raffled off to the participants’ 
children. 

“The project partners’ dedication 
to this community has allowed us to 
reach out to the most isolated group 
of victims and gain their trust in 
meeting their needs. We are making 
a difference in the quality of their 
lives and that of their children. We’ve 
come too far to stop now,” Rivera said. 

If you wish to help directly with a 
donation or service, call Rivera at 
305/579-5733. 


Brenda Rivera, supervising attor- 
ney with the Domestic Violence Units of 
the Dade County Bar Association Legal 
Aid Society, and Toyca Williams of the 
Bar’s Public Information Department 
contributed to this article. 


Investing in China 
by William B. Gamble 

In his new book, entitled Jnvest- 
ing in China: Legal, Financial and 
Regulatory Risk, William B. Gamble 
uses basic concepts of law, econom- 
ics, and game theory to examine the 
effects of the legal system on sustain- 
able economic growth. Gamble, presi- 
dent of Emerging Market Strategies, 
designed the book to help investors 
understand a crucial, but ignored, 
component of investment risk: the le- 
gal risk. 

Investing in China focuses on in- 
forming investors in China about 
the efficiency of the Chinese legal 
system and the legal risks associ- 
ated with this particular market. 

According to Gamble the law is 
essential to making money, and he 
expounds, “The risk associated with 
an investment in any country is an 
inverse ratio with the efficiency of 
that country’s legal infrastructure.” 
Using his own experiences and 
cases, Gamble addresses the risks 
involved with investing in the chal- 
lenging Chinese business market. 

This 215-page hardcover, published 
by Quorum, lists for $49.95 and can 
be ordered from www.amazon.com. 


The Supreme Court and the 
Unmaking of American Law 
by Martin Garbus 

Trial lawyer Martin Garbus takes 
a hard look at the history of the 
Supreme Court in his new book 
Courting Disaster: The Supreme 
Court and the Unmaking of Ameri- 
can Law. Garbus’s book examines 
monumental decisions made in re- 
cent American history, such as 
Brown v. Board of Education, Roe v. 
Wade, and Bush v. Gore, and. exam- 
ines what he calls a judicial revolu- 
tion created by Ronald Reagan in 
the 1980s. Garbus explains how 
Reagan and his cabinet deter- 
minedly used their two terms to fill 
vacancies in the courts with not only 


Republicans, but right-wing conser- 
vatives. 

Garbus’s contention that the 
American court system is a hot- 
bed of political agenda under- 
mines the idealized view of jus- 
tices as protectors of the objective 
truth. 

Garbus analyzes each of the Su- 
preme Court justices’ positions on 
key issues such as abortion, affirma- 
tive action, states’ rights, religion, 
the free market, and crime and pun- 
ishment. “Imagine the effect on our 
lives,” Garbus writes, “if workplace 
standards for health and safety 
were severely cut back; if abortions 
were totally banned; if minimum 
hour and wage laws and child labor 
laws were so reduced as to be mean- 
ingless.” 

Courting Disaster urges Ameri- 
cans to change the laws that govern 
by changing the governors. “The 
people are at one end of the demo- 
cratic process, the justices at the 
other,” Garbus argues. 

The book, 336 pages, is published 
by Times Books/An Imprint of 
Henry Holt and Company. Ordering 
information for Courting Disaster, 
which sells for $25, can be found at 
www.henryholt.com. 


Legal E-Business Guide 
by John G. Kelly 

Designed to enable legal admin- 
istrators and lawyers with practice 
management responsibilities to ac- 
quire practical, hands-on informa- 
tion on legal e-business and legal e- 
business applications for their own 
use, John G. Kelly’s recently pub- 
lished book also serves as training 
and professional development sup- 
port. 

The book, Legal E-Business Guide 
(for administrators, lawyers, and the 
clients they serve), enables legal ad- 
ministrators to take a leadership 
role by using easy-to-understand 
material as learning guides for law- 


yers and support staff. Published by 
the Association of Legal Administra- 
tors (ALA), the Guide responds to a 
need for user-friendly information 
that is relevant to the application 
of e-business in the design of client- 
centered legal services that add 
value to the legal services mix. 
The Guide is available exclusively 
through ALA, for $150 plus ship- 
ping. To place an order for the Legal 
E-Business Guide, call ALA’s order 
fulfillment service at 847/247-5577. 


Federal Habeas 
Corpus Practice 
by Steven M. Statsinger 

Habeas corpus statutes, consid- 
ered among the most complex ar- 
eas of federal litigation, are the fo- 
cus of Steven M. Statsinger’s new 
paperback Federal Habeas Corpus 
Practice Commentaries and Stat- 
utes. 

Statsinger’s book offers a brief, 
practical discussion of the habeas 
corpus process from his personal 
viewpoint. While the commentaries 
serve as a primer of the intricacies 
of habeas corpus practice, those 
who are experienced in these pro- 
ceedings also will find new, practi- 
cal advice. 

The commentaries are organized 
around the sequence of events that 
normally take place in any habeas 
corpus proceeding, such as the form, 
content, and timing of an application 
for habeas corpus relief. The series of 
commentaries ends with those relat- 
ing to evidentiary hearings and dis- 
covery, relief and appeals, and second 
or subsequent applications. The stat- 
utes relating to habeas corpus can be 
found in a separate section following 
the commentaries. This allows for 
quick reference to specific statutes. 

This 70-page book, published by 
the National Institute for Trial Ad- 
vocacy (NITA), sells for $19.95 and 
can be ordered by calling 800/225- 
6482 or by visiting www.nita.org. 
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Investment Advisers: Law 
and Compliance 

by James E. Anderson, Robert G. 
Bagnall, and Marianne K. Smythe 

LexisNexis recently released the 
Matthew Bender treatise Invest- 
ment Advisers: Law and Compli- 
ance, by James E. Anderson, Robert 
G. Bagnall, and Marianne K. 
Smythe. “Our goal in writing the 
book was to produce a practical yet 
comprehensive guide, drawing on 
our securities practice group’s exten- 
sive experience both in government 
and in private practice,” said 
Bagnall. 

Updated two times a year, the 
book provides section-by-section 
analysis of the Investment Advisers 
Act of 1940, and practical advice on 
how to comply with the act’s require- 
ments. In addition, this comprehen- 
sive source provides easy access to 
pertinent primary source materials, 
such as Securities and Exchange 
Commission rules, releases, and no- 
action letters and materials from 
the National Association of Securi- 
ties Dealers, Inc., and the Depart- 
ment of Labor. 

Specific topics covered in the trea- 
tise include registration procedures 
for investment advisers, fiduciary 
duties owed to clients by advisers, 
regulation of solicitation and refer- 
ral arrangements, advertising and 
Internet activities, the scope of the 
SEC, and state authority over in- 
vestment advisers in light of the 
National Securities Markets Im- 
provement Act of 1996. 

The two looseleaf volumes can be 
ordered for $320 by visiting 
www.lexisnexis.com. 


TRIPS, PCT and Global 
Patent Procurement 
by Markus Nolff 

Lerner and Greenberg patent at- 
torney Markus Nolff has authored 
a comprehensive book on interna- 
tional patent laws and agreements, 
entitled TRIPS, PCT and Global 
Patent Procurement. Published by 
Kluwer Law International, Nolff’s 
book serves as a guide to help intel- 
lectual property attorneys analyze 
the impact of the Trade-Related 
Aspects of Intellectual Property 


Rights (TRIPS) agreement and the 

Patent Cooperation Treaty (PCT). 
This 256-page book can be ordered 

online at www.amazon.com for $95. 


Supreme Court Practice 
by Eugene Gressman 

The eighth edition of a book first 
written in 1950 with the late Robert 
L. Stern serves as testimony to one 
of the nation’s leading experts on 
practicing before the Supreme Court, 
85-year-old Eugene Gressman. 

Co-edited by Stephen M. Shapiro 
and Kenneth S. Geller, the new edi- 
tion incorporates and updates nu- 
merous changes in court rules and 
procedures. Gressman said his pur- 
pose has always been to help jus- 
tices, clerks, lawyers for both sides 
of countless issues, and others fol- 
low established practices so the 
court can function as effectively as 
possible. The bottom line is to serve 
justice. 

The one-time law clerk for Justice 
Frank Murphy between 1943 and 
1948, Gressman says of his book, “My 
life has been enriched by the fact that 
this book has accomplished its main 
purpose—that of helping others un- 
derstand how best to practice before 
the Supreme Court.” 

Gressman’s book is published by 
the Bureau of National Affairs, and 
can be ordered by calling BNA 
Books at 202/452-4343 or via e-mail 
to books@bna.com. The new volume 
sells for $395. 


Cardinal Rules of Advocacy 
by Douglas S. Lavine 

What qualities make some 
litigators more successful advocates 
than their peers? Why do some law- 
yers achieve the absolute best out- 
come for their clients, and others 
often just scrape by? 

These questions can be an- 
swered simply by understanding 
certain fundamental principles of 
persuasion, which are discussed 
at length in Douglas S. Lavine’s 
new paperback Cardinal Rules of 
Advocacy: Understanding and 
Mastering Fundamental Prin- 
ciples of Persuasion. In his book 
Lavine claims there are certain 
recurring core principles of per- 
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suasion that can be studied and, 
when mastered, lead to success- 
ful advocacy. 

Lavine’s unique interdiscipli- 
nary approach draws from history, 
literature, psychology, drama, re- 
ligion, and the law to discuss the 
fundamental principles of effec- 
tive persuasion that will help all 
lawyers win cases and avoid seri- 
ous errors. 

Cardinal Rules teaches lawyers to 
think about advocacy in more cre- 
ative, effective, and systematic ways, 
while stressing the ethical aspects of 
effective advocacy. 

Lavine’s book takes the reader 
through the stages of the trial, from 
the pretrial inventive strategies to 
framing issues in favor of a client to 
efficiently answering questions from 
the bench. Each chapter is followed 
by exercises that promote discussion 
and provide hands-on instruction 
methods. 

Cardinal Rules, published by the 
National Institute for Trial Advo- 
cacy, sells for $49.95. Information 
about how to order the 280-page pa- 
perback can be found either by vis- 
iting www.nita.org or by calling 800/ 
225-6482. 


Bar members are 
encouraged to submit brief book 
reviews of approximately 
500 words for publication. 
They should be related to law but 
may be practical, esoteric, 
entertaining, or fiction. 

Reviews should include the num- 
ber of pages, the publisher, cost, 
and purchasing information. 
Submit a hard copy and diskette 
to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 
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TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 1-800-642-6564 


WWW.TRADEMARKINFO.COM 
SINCE 1957 


GOLDSTEIN LEWIN & CO. 


Certified Public Accountants and Consultants 


Business valuations 


Find out why many attomeys and 
business owners choose Goldstein 
Lewin valuation professionals. We 
provide sound and supportable 
business valuations for: 

> Litigation Consulting 

> Divorce 

> Estate/Gift Taxes 

> Family Limited Partnerships 


For further information, contact: 
Sal Bochicchio, CPA*/ABV, CVA 


Mark R. Gold, CPA*/ABV, CBA 
*Licensed in the State of Florida 


1900 NW Corporate Bivd. 
Suite 300E 
Boca Raton, FL 33431 
Tel: (561) 994-5050 
www.goldsteiniewin.com 
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Sure, | can help you out. Which way did you come in? 
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: 4 Remember our agreement: The short straw goes to prison. 
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2 He’s celebrating paying off his student loans. 
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American Institute of Certified Public Accountants 


Ready for some facts? Only credible sources help 


build credible cases. And thousands are lost every 


year based on substandard so-called “expert” 


business valuations. They simply don’t hold up — 


in or out of court. That’s why you need a CPA/ABV. 


That's right, a Certified Public Accountant who's also 


accredited in business valuation by the AICPA. 


CPA/ABVs communicate the total picture with 


Clarity and objectivity to give you a global 


perspective that considers not just the financials, 


but your clients’ near- and long-term goals. No one 


builds more winning strategies. Time after time. 


That’s a fact. Case closed™ 


For more information, contact us at ABV@AICPA.org 
or visit www.aicpa.org/abvinfo/lawyers to find a 
CPA/ABV in your area. 


ACCREDITED IN BUSINESS VALUATION 


| 
a 


The principal asset of any firm is its own knowledge and analysis of the law. 


Consider how far ahead you could be if you could easily use that knowledge, 


and not start from scratch with each new matter. Imagine being able to 


achieve this without anyone having to learn new software. These are just 
some of the benefits of new West km™ Tangible knowledge management 


is now a reality. Differences that matter. 


Initial availability will be limited; call 1-800-416-9378 
or go to westkm.westgroup.com for more information. 


West 


WEST 


© 2002 West Group W-105236/6-02 Trademarks shown are used under license. 


| 
| 
| 
; 
{ 
\ 
| 
| 
| 
| | 
| 
a 
| 
q 


